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The history of Spain dui-ing tlie middle ages ougM to 
commence with the dynasty of the Visigoths ; a Kingdom of 
nation among the first tliat assaulted and over- J'^'^ >" 
tlii-ew the Roman Empire, and whose establish- ^ 
ment preceded by nearly half a century the invasion of 
Clovis. Vanquished, by that conqueror in the battle of 
Poitiers, tie Gothic monai-cbs lost theii' exteasive dominions 
in Gaul, and transferred their residence from Toulouse to 
Toledo. But I will not detain the reader by naming one sov- 
ereign of that obscure race. It may suflce to mention that 
flie Visigothic monarchy differed in several i-especfs from that 
of the Franks during the same period. The crown was less 
hereditary, or at least (he regular succession was more fre- 
quently disturbed. The prelates had a still more coramand- 
ing influence in temporal government. The distinction of 
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8 CONQUEST BY THE SARACENS. Chap. IV 

Romans and liarbarians was less marked, the laws more uni- 
forra, and approaclimg nearly to the imperial code. The 
power of the soyereigti was perhaps more limited by aa 
aristocratical council than in Prance, hut it never yielded 
to the dangerous influence of mayors of the palace C'vil 
wars and disputed successions were very fre [uen b tl e 
integrity of the kingdom was not violated by the c s om of 
partition. 

Spain, after remaining for nearly tliree ce tu e n the 
CoDquwt possession of the "Visigoths, fell nnde the joko of 
^ne the Saracens in 712. The fervid and ure i. ble 

enthusiasm which distinguished the youthlul period 
of Mohammediam might sufficiently account for this conquest, 
even if we could not assign additional causes — the factions 
which divided the Goths, the resentment of disappointed pre- 
tenders to the throne, the provocatJons, aa has been generally 
believed, of count Julian, and the temerity that risked the 
fete of an empire on the chances of a single b^tle.^ It is 
more surprising tliat a remnant of this ancient monarchy 
should not only have preserved its national liberty and name 
in the northern mountains, but waged for some centuries « 
STiccessftil, and generally an offensive warfare against the con- 
querors, till the balance was completely turned in its favor, 
and the Moors were compelled to maintain almost as obstinate 
and protracted a contest for a small portion of the peninsula. 
But the Ai-abian monarchs of Coi-dova found in their success 
and imagined security a pretext for indolence ; even in the 
cultivation of science and contemplation of the megnificent 
architecture of their mosques and palaces they forgot their 
poor but daring enemies in tlie Asturias ; while, according to 
the nature of despotism, the fruits of wisdom or bravery in 
one generation wei-e lost in the foDies and effeminacy of the 
next. Their kingdom was dismembered by successful rebels, 
who formed the states of Toledo, Huesca, Saragosa, and others 
less eminent ; and these, in their own mutual contests, not 
only relaxed their natural enmity towards the Christian 
princes, but sometimes sought their alMance.* 

The last attack which seemed to endanger the reviving 
Kingdom monarchy of Spain was that of Almanzor, the 
(rfieon illustrious vizir of Haccham II., towai-ds the end 

1 [Mote,] 

1 Carionno, ffiBtidra da I'AMqufl et de I'Kspagiie. 
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Spain LEON, NATAEKE, AEAGON. 9 

of the tenth century, wherein Ihe city of Leon, aad even the 
shrine of ComposteUa, were burned to the ground. For some 
ages before this transient reflux, gradual encroachments had 
been made upon the Saracens, and the kingdom ori^nally 
styled of Oviedo, the seat of which was remoyed to Leon in 
914, liad extended its boundary to the Douro, and even to 
Ihe mountainous chain of the Guadarrama. The province of 
Old Casiile, thus dencimiuated, as is generally supposed, from 
the castles erected while it remained a march or frontier 
against the Moors, was governed by hereditary counts, elected 
ori^nally by the provincial aristocracy, and virtually inde- 
pendent, it seems probable, of the kings of Leon, though 
commonly serving them ia war as brethi^ea of the same iaith 
and nation.' 

While the kings of Leon were thus occupied in recovering 
the western provinces, anotier race of Christian jfiDtcdoma 
princes grew up silently under tlie shadow of the of ilirBrre 
Pyrenean mountains. . Nothing aaa be more ob- '°* ^=g™- 
scure tJian the beginnings of those little states which were 
formed ui Navarre and the country of Soprai-be. They might 
perhaps be almost contemporaneous with the Moorish con- 
quests. On both sides of the Pyrenees dwelt an a' 
people, the last to undei^o the yoke, and who had i 
quired the language, of Some, We know little of these 
intrepid mountaineers in the dark period which elapsed under 
the Gothic and Frank dynasties, till we find them cutting off 
the rear-guard of Charlemagne in Eoncesvalles, and main- 
Ituning at least their independence, though seldom, like the 
kings of Asturias, waging offensive ivar against the Saracens. 
The town of Jaca, situated among long narrow valleys that 
intersect the southern ridges of the Pyrenees, was the capital 
of a little free state, which t^erwards expanded into the mon- 
archy of Aragoa.^ A territory rather more extensive be- 
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10 CAPTURE OF TOLEDO ASD SAEAGOSA. Chav. IT. 

longed to Navarre, the kings of which fixed tkeir seat at 
Pampelona, Biscay seems to have been divided between 
this Idngdom and that of Leon. The connection of Aragon 
or Soprai-he and Navarre was very intimate, and they were 
often united under a single ciiief. 

At the beginning of the eleventh century, Sancho the 
Kingiiom of Great^ king of Navan-e and Aragon, was enabled 
oafitiie. [q render hia second sou Ferdinsuid count, or, as 

he assumed the title, king of Castile. This efFectuany dis- 
membered that province fi-om the kingdom of Leon; hu. 
their union soon became more complete than ever, though 
with a reversed supremacy. Bermudo IIL, king of Leon, 
fell in an engagement with the new king of Castile, who had 
married his sister ; and Ferdinand, in her right, or in that 
of conquest, became master of the united monarchy. This 
cessation of hostilities between the Christian states enabled 
them to direct a more unremitting energy against their ancient 
enemies, who were now sensibly weakened by the various 
causes of decline to which I have already alluded. During 
the eleventh century the Spaniai-ds were almost always supe- 
rior in the field ; the towns which they began by pillaging, 
they gradually possessed ; their valor was heightened by the 
customs of chivahy and inspired by the example of the Cid ; 
and befoi-e the end of this age Alfonso VI. recovered the 
Capcnia of ancient metropolis of the monarchy, the city of To- 
Toiedo, ledo. This was the severest blow which the Moors 
had endured, and aa unequivocal symptom of that change 
in their relative strength, which, from being so gradual, wa.» 
the more irretrievable. Calamities scarcely inferior fell upon 
them in a different quarter. The kings of Aragon (a titlf 
belonging originally to a little district upon the river of thai 
name) had been cooped up almost in the mountains by the 

of Jaca. They picaoilba tto d»K«n* of ma^te remoa, iBTeoarint in THIS majfls 

lands and morables, bb inTL as the eleo. proiliiia ippdllCo, [derat allqnldT] omaat 

Hon of mimldpal ma^tnites. Tha fid- oul nondum foerint egneti Bnno vUlam 

iDirins lair,iimilh enjoins the iMng la mBm,aiue taidliumontaeatsppeUltgiii, 

BrmB on a anddenomeigenoj, UliutT&tBS, peoent [BolTuitij nntun baccAm [vaocatn]; 

nith a sort oT lomantlo irlLdESH, the et nnosquisqne homo ex UUa qnl bwdliiB 

manaeisofapastoimnrotTiftilike people, Beeulus est ippellitiun, at quem msgb 

aod remlndg DS or a vell-knom passage remocl ptffiMgserinC, pecet lies Bolidwi, 

In the Ladv of the Idks. De appellltla qBomodo nobis ridrjbjliir, parUendos. 

Itastataimus. Oiun homines & illllB, Tamen in Jacfk et In alils Tlllle, Bint 

TdqnialBntlninontKilBooin8ulsg«,nads altiiBl nomluafi at cerli, qnos elegerlnt 

igE4ibnBl, Budierfot anpelHtnin; omnea oonsnleE, qui remaneiot ad lidns cuato- 

HBJiant arms, et dimlaaia gMitli, et om- dlendna e( dofendendas. Biines Com- 

ulbns alUa suls fiiilendls [negotdia] so- mentarla, hiSchottl Hisponia Illuatrr^la, 

quantorappellitmn, BtslllHqidfucrint p. 696. 
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Spain. MODE OF SETTLmG CONQUESTH. H 

small Moorish states north of the Ebro, especially that of 
Huesca, About the middle of (he eleventh century they 
began to attack their neighbors with success ; the Moors lost 
one town after another, IJil, in 1118, ezposed and weakened 
by the reduction of ali these places, the city of Saragosa, in 
which a line of Mohammedan princes had flour- ana sstft- 
ished for several ages, became the prize of Al- b°™' 
fooso I. and the capital of his kingdom. The southern parts 
of what is now the province of Aragon were successively 
reduced during the tweUlh century ; while all new Castile 
and Estremadura became annexed in the same gradual man- 
ner to the dominion of the descendants of Alfonso VL 

Although the feudal system cannot be said to have obtained 
in the kingdoms of Leon and Castile, their pecu- 
liar situation gave the aristocracy a great deal of ^tianB&s 
the same power and independence which resulted '^^' 
in Fi-ance and Gei-many from that institution. The ^"^ 
territory successively recovered from the Moors, like waste 
lands reclaimed, coiild have no proprietor but the conquerors, 
and the prospect of such acquisitions was a constant incite- 
ment to the nobility of Spain, especially to those who had 
settled themselves on the Caslilian frontier. In their new 
conquests they built towns and invited Christian settlers, the 
Saracen inhabitants being commonly expelled or voluntarily 
reti-eating to the safer provinces of tiie south. Thus Burgos 
was settled by a count of Castile about 880 ; another fixed 
his seat at Osma j a third at Sepulveda ; a fourth at Sala- 
manca. These cities were not free from incessant peril of a 
sudden attack til] tlie union of the two kingdoms under Fer- 
dinand I., and consequently the necessity of keeping in exer- 
Mse a numerous and armed population, gave a character of 
persona] freedom and privUege to the inferior classes which 
they hardly possessed at so early a period in any other mon- 
archy. Villeinage seems never to have been established in 
the Hispaao-Gfothic kingdoms, Leon and Castile ; though I 
confess it was fer from being unknown in that of Aragon, 
which had formed its institutions on a different pattern. 
Smce nothing makes us forget the arbitrary distinctions of 
rank so much as participation in any common calamity, every 
man who had escaped the great shipwreck of liberty and re- 
ligion in the mountains of Asturiaa was ' ■ ■ ■ 
sonal dignity, which gave him value i; 
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12 CHARTERED TOWNS Chap. IV. 

those of his country. It is pi-obabiy this sentiment transmit- 
ted to posterity, and gradually fixing the national chai-acter, 
that has produced the elevation of manner remarked by trav- 
ellers in the Castilian peasant But while these acquisitions 
of the nobility promoted the grand object of winning back the 
peninsula from its invaders, they by no means invigorated the 
government or tended to domestic tranquillity. 

A more interesting method of securing the public defence 
ohactarcd ^^ V '^^ institution of chartered towns or com- 
tonnsor munilje-s. These were established at aa earlier 
™inuni- period than in France and England, and were, in 
some degree, of a peculiar description. Instead 
of purchasing their iraaiunities, and almost their personal 
freedom, at the hands of a master, the burgesses of Castil- 
ian towns were invested with civil rights and extensive prop- 
erty on the moi'c liberal eoudiljon of protecting their countiy. 
The earliest instance of the erection of a community is in 
1020, when Alfonso V. in- the cortea at Leon established the 
privileges of that city with a regular code of laws, by which 
its magistrates should be governed. The citizens of Carrion, 
Llanes, and other towns were incorporated by the same 
prince. Saneho the Great gave a similar constitution to Nax- 
ara. . Sepnlveda had its code of laws in 1076 from Alfonso 
"VI. ; in the same reign Logrono and Sah^un acquired their 
privileges, and Salamanca not long aftei-wtirds. The fuero, 
or ori^nal charter of a Spanish community, was pi-operly a 
compact, by wliicli the kii^ or lord granted a town and adja- 
cent district ta the bui^esses, with various privileges, and es- 
pecially that of choosing; magiati'ates and a common council, 
who were bound to conform Siemselves to the laws prescribed 
by the founder. These laws, civil as well as criminal, though 
essentially derived from the ancient code of the Visigoths, 
which continued to be the common law of Castile till the four 
teenth or fifteenth centuiy, varied from each other in particu- 
lar usages, which had probably gixiwn up and been established 
in these districts before their legal confirmation. The terri- 
tory held by chartered towns was frequently very extensive, 
far beyond any comparison with corporations in our own 
country oi- in France ; including the estates of private land- 
holders, subject to the jurisdiction and contival of the munici- 
pality as well as its inalienable demesnes, allotted to the 
maintenance of the magistrates and other public 
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BsAiB. . OE COMMDBITIES. Vd 

In every town the king appointed a goveraor to receive the 
usual tributes and watch over the police and the foitified 
pkcea within tlie district ; but the administration of justice 
was exehiBively reserved to the inhabitants and their elected 
judges. Even the executive power of the royal officer was 
regarded with jealousy ; he was forbidden to use violence tow- 
ards any one without legal process; and, by the ftiero of 
Logrono, if he attempted to enter forcibly into a private 
house he might be killed with impunity. These detnocrati- 
eal customs were altered in the fourteenth century by Al- 
fonso XI., who vested the municipal administration in a small 
number of jurats, or regidora. A pretext for this was found 
in some disorders to which popular elections had led ; but the 
real motive, of course, must have been to secure a greater 
influence for the crown, as in similar innovations of some 
English kings. 

Li recompense for such liberal concessions the incorporated 
towns were bound to certain money payments, and to military 
service. This was absolutely due from eveiy inhabitant, 
without dispensation or substitution, unless in case of infirm- 
ity. The royal governor and the magistrates, as in the sim- 
ple times of primitive Eome, raised and commanded the 
militia ; who, in a service always short, and for the most part 
necessaiy, preserved that delightful consciousness of freedom, 
under the standard of their fellow citizens and chosen leaders, 
which no mere soldier can enjoy. Every man of a certain 
property was bound to serve on horeeback, and was exempt- 
ed in return from the payment of taxes. This produced a 
distinction between tlie eahalkros, or noble class, and the 
pecheros, or payers of tribute. But the distinclion appeal's 
to have been founded only upon wealth, as in the Roman 
equites, and not upon hereditary rank, though it most likely 
prepared the way for the latter. The horses of these cabal- 
leros could not be seized for debt ; in some oases they were 
exclusively eligible to magistracy ; and their honor was prO' 
tected by laws, which rendered it highly penal to insult or 
molest them. But the civil rights of rich and poor in courts 
of justice were as equal as in England.^ 
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The progress of the Christian arms in Spaia may in part 
jciitarj- be ascribed to another remarkable feature in the 
ordors. constitution of tiiat country, tie mihtaiy orders. 

These had already been tried with signal effect in Palestine ; 
and the similar circumstances of Sp^n easily led to an adop- 
tion of the same policy. In a very few years after the first 
institution of the Knights Templars, they were endowed with 
great estates, or rather districts, won from the Moors, on con- 
dition of defending their own and the national territory. 
These lay chiefly in (he parts of Aragon beyond the Ebro, 
the conquest of which was then recent and insecure.^ So 
extraordinary was the respect for this order and that of St. 
John, and ao powerful the conviction that the hope of Chria- 
tendom rested upon their valor, that Alfonso the First, king 
of Aragon, dying childless, bequeathed to them his whole 
kingdom ; an example of liberality, says Mariana, to surprise 
future times and displease his own.* The states of Aragon 
annulled, as may be supposed, this straage testament ; but 
the successor of Alfonso was obliged to pacify the ambitious 
knights hy immense concisions of money and tenitory ; stip- 
uLiting even not to make peaee with the Moors agmnst then- 
\rill.° In imitatioa of these great mililary orders common to 
all Christendom, there arose three Spanish institutions of a 
similar kind, the order's of Calatrava, Santiago, and Alcan- 
tara. The first of these was estabhshed in 1158 ; the second 
and most famous had its charter from the pope in 1175, 
though it seems (o have existed previously ; the third branch- 
ed off from that of Calatrava at a subsequent time.* These 
were militaiy colleges, having their walled towns in different 
parts of Castile, and governed by an elective grand master, 
whose influence in the state was 'at least equal to that of any 
of the nobility. In the civil dissensions of the fourteenth 
and fifteenth centuries, the chiefe of these incorporated 
knights were often very prominent. 

Bnai nnion ' "^^^ kingdoms of Leon and Castile were ub- 
ot Lson mi wisely divided anew by Alfonso VIL between his 
OMiiia. ^^^^ Saacho and Ferdinand, and this produced not 

■JastlUa, espedalmente Eabii; el codigo bnigh RcYieir, No. XLHI,, nill cDure; 
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only a separation but a i-evival of the ancient jealousy with 
frequent wai-s for near a century. At length, in 1238, Fer- 
dinand ni., king of Castile, reunited forever the two branches 
of the Gothic monarchy. He employed their joint strength 
against the Moors, whose domioion, though it still embraced 
the finest proviaces of (he peninsula, was sinking by internal 
weakness, and had never recovered a tremendous defeat at 
Banos di Toloso, a few miles from Baylen, in couqueit of 
1210.* Ferdinand, bursting into Andalusia, took ahim^. 
its .great capital the city of Cordova, not less en- 
nobled by the cultivation of Arabian science, and by the 
names of Avicenna and Averroes, than by the splendid 
works of a rich and munificent dynasty.^ In a few years 
more Seville was added to his conquests, and the Moors lost 
their favorite regions on the banks of the Guad- aadVBien 
alquivir. James L of Aragon, the victories of '™" 
whcee long reign gave him the surname of Conqueror, 
reduced the city and kingdom of "Valencia, the Balearic isles, 
and the kingdom of Murda ; but the last was annexed, ac- 
cording to compact, to the crown of Castile. 

It could hardly have been expected about the middle of 
the thirteenth century, when the splendid conquests _ ^. 
of Ferdinand and James had planted the Cturis- ottba 
lian banner on the three principal Moorish cities, JJS^?^ 
that two hundred and flfiy years were yet to elapse 
before the rescue of Spain from their yoke should be com- 
pleted. Ambition, reiigious zeal, national enmity, could not 
be supposed to pause in a career which now seemed to be ob- 
structed by such moderate difficulties ; yet we find, on the 
contrary, the exertions of the Spaniai-ds hegia from this time 
to relax, and theii' acquisiiicns of territory to Ijecome more 

1 A leltoF sfAlSmeo IX., nho E^nel hoverer, must be gnuttlj exap»£te<I,SH 
Ibis vktoi;, (9 Pope louocsnt III., puts niunorlial Etatemeuts eeaei&Uj Bre, Tba 
ilie loss of the Moon at 180^)0(1 men. mlnei el gold And sUt« vers very pn- 

ImmMM slmghtm^ BhJoli nBTerttioloBB 180,000,000 of Freneh jnoaer: tHKiSM 

It Is dlfienlt to soncslre 1»fim the In- large aontribu£loiiiUiBt,tucoidliigtotlie 

TeoUoti of gnopowde?] or Indeed eince, pnL0^r» of oriental govfinudents, were 

OBTdoims, (. U, p. ^7. paid In the traits of the earth. Other 

' If ite nrald rely on B Mooriali author prao6 of the eitraordiaarj opulence and 

gooted br Ctrionne (t. i, p. 337). the splendor of this monarchr are dispersed 

oaaotlj in iibaX<^afs^S&a,mSMTiaes, Sya Ijeeu chiefly 'borrowed bj liter 
(be banka of' the GuadMnnlih^. This, lUustnite HiiB BuljEet. 
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alow. One of the causes, undoubtedly, that produced this 
unespected protraction of the contest was the superior means 
of resistance which the Moors found in retrea,tiiig. _ Their 
population, spread originally over the whole of Sp^n, was 
now condensed, and, if I may so say, become no further 
compressible, m a single province. It had been muigled, in 
the northern and eenti-al parta, with the Mozarabic Chris- 
tians, their subjects and toibutaries, not pei'haps ti-eated with 
much injustice, yet naturally and irremediably their enemies. 
Toledo and Saragosa, when they fell under a Cluistian sov- 
ereign, were full of these inferior Christians, whose bng in- 
tercoui-se with their masters has infused the tones and dialect 
of Arabia into the language of Castile.^ But in the twelfth 
century the Moors, exasperated by defeat and jealous of se- 
cret disaffection, began to persecute then- Christian subjects, 
till they renounced or fled for thdr religion ; so that in the 
southern provinces scarcely any professore of Christianity 
were left at the time of Ferdinand's invasion. An equally 
severe policy was adopted on the other side. The Moors had 
been permitted to dwell in Saragosa as the Christians Md 
dwelt before, subjects, not slaves ; but on the capture of Se- 
ville they were entirely expelled, and new settlers invited 
from every part of Spain. Tlie strong fortified towns of An- 
dalusia, such as Gribraltai', Algeciras, Tariffa, maintained also 
a more formidable resistance thaji had been esperienced m 
Castile ; they cost tedious sieges, were sometimes recovered 
by the enemy, and were always liable to his attacks. But 
the great protection of the Spanish Mohammedans waa found 
in the alliance and ready aid of their kindred beyond the 
Straits. Accustomed io hear of the African Moors only as 
pu-ates, we cannot easily conceive the powerful dynasties, the 
warlike chiefs, the vast armies, which for seven or eight cen- 
turies illustrate the annals of that people. Their assistance 
was always horded to the true believers in Spain, though 
their ambition was generally dreaded by those who stood in 
need of their valor.^ 

Probably, however, the kings of Granada were most^ in- 
debted to the indolence which gradually became charactensUc 
of their enemies. By the cession of Murcia to Castile, the 
kingdom of Aragou shut itself out from the possibility of 
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extending those conquests whidi had ennobled ter eailier 
sovereigns; and their euceessors, not Jess ambitious and en- 
terprising, diverted their attention towards objects beyond the 
peninsula. The Casfihan, paiient and undesponding in bad 
success, loses his enei^y as the pressure becomes less heavy, 
mid puts no ordinary evil in comparison with the exertions 
by which it must be removed. The greater part of his coun- 
try freed by his arms, he was content to leave the enemy in a 
single proviiice rather ihan undergo tlie labor of making his 
triumph complete. 

If a similar spuit of insubordination had not been found 
compiitible in earlier ages with the aggrandizement of the 
Castilian monarchy, we might ascribe its want of Aifcnso x, 
splendid successes agmnst tiie Moors to the con- '■"'^sa.' 
tinued rebellions which disturbed that government for more 
than a century after the death of Ferdinand 111. His son, 
Alfonso X., might justly acquire the surname of Wise for his 
general proficiency in leai'ning, and especially ia astronomi- 
cal science, if these attainments deserve praise in a kmg who 
was incapable of preserving his subjects in their duty. As a 
legislator, Alfonso, by his' code of the Siete Paitidas, sacri- 
ficed the eoelesiastical rights of his crown to the usurpation 
of Rome ; ' and his philosophy sunk below the level of ordi- 
nary prudence when he permitted the phantom of an impe- 
rial crown in Germany to seduce his hopes for almost twenty 
years. For the sake of such an illusion he would even have 
withdraivn hhnself from Castile, if the states had not remon- 
strated against an expedition that would probably have cost 
him the kingdom. In the latter years of his turbulent reign 
Alfonso had to contend against his son. The right of repre- 
sentation was hitherto unknown in Castile, which had bor- 
rowed little from the customs of feudal nations. By the 
received law of succession the nearer was always preferred 
to the more remote, the son to the grandson. Alfonso X. 
had established the different maxim of representation by his 
code of the Siete Partidas, the authority of which, however, 
was not universally acknowledged. The question soon came 
to an issue : on the death of his elder son Ferdinand, leaving 
two male children, Sancho their uncle asserted his chiim, 
founded upon the ancient Castilian right of succession j and 
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this, chiefly no doubt through fear of arms, though it did not 
want plausible arguments, was ratified by an assembly of 
the corles, and secured, notwithstanding tlie king's reluctance, 
by the courage of Sancho. But the descendanta of Ferdi- 
nand, generally called the infanta of la Cerda, by tlie protec- 
tion of France, to whose royal family they were closely 
allied, and of Ai-agon, always prompt to interfere in the dis- 
putes of a rival people, continued to assert their pretensions 
for more than h^a century, and, though they were not very 
successful, did not fail to a^ravat« the troubles of their 
country. 

The annals of Sancho IV. and his two immediate succes- 
sors, Ferdinand IV. and Alfonso XI,, present a 
tuSaoMs series of unhappy and dishonorable civil dissen- 
sId'o^o'^v ^'^'"^ ^^ **" ^^'^ rapidity to be remembered 
A.D. 1284. ' or even underatood. Although the Castjhan no- 
Periinana bility h4d no pretence to the original independence 
i.D. 1295. of the French peers, or to the liberties of feudal 
j.D°°i^' tenure, they assumed the same privilege of rebel- 
ling upott any provocation from their sovereign. 
When such occurred, they seem to have been permitted, by 
legal custom, to renounce their allegiance by a solemn instru- 
ment, which exempted them from the penalties of treason.' 
A very few families composed an oligarchy, the worst and 
most ruinous condition of poUtical society, alternately the 
favorites and ministers of the prince, or in arms against him. 
If unable to protect themselves in their walled towns, and by 
the aid of their taction, these Christian patriots retired to 
Aragon or Granada, and excited an hostile power against 
their country, and perhaps their religion. Nothing is more 
common in the Castiliau history than instances of such de- 
fection. Mariana remarks coolly of the family of Castro, 
that they were much in the habit of revolting to the Moors.^ 
This bouse and that of Lnra were at one time the great 
rivals for power ; but from the time of Alfonso X. the formei' 
seems to have declined, and the sole family that came in 
competition with the Laraa during the tempestuous period 
that followed was that of Haro, which possessed the lordship 
of Biscay by an hereditary title. The evils of a weak gov- 
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ernment were aggravated by the unfortunate cii«umatancea 
in which Ferdinand IV, and Alfonso XI. ascended the 
throne ; both minors, ivith a disputed regency, and the in- 
terval too short to give ambitious spirits leisure to subside. 
There U indeed some apology for the conduct of the LaraB 
and Haras in the character of iheir sovereigns, who had but 
one favorite method of avenging a dissembled injury, or 
andcipating a suspected treason. Sancho IV. assassinates 
Don Lope Haro in his palace at Yalladolid. Alfonso XI. 
invites to court the infant Don Juan, his flrst-cousin, and 
commits a similar violence. Such ci-imes may be found in 
the hislorj' of other countries, but ibey were nowhere so 
usual as in Sp^n, which was far behbd France, England, 
nod even Germany, in civilization. 

But whatever violence and arbitraiy spirit might be im- 
puted to Sancho and Alfonso was forgotten in the p^^^ ^.^^ 
unexampled tyranny of Peter the Cruel. A sas-Crmi. 
picion is fi-equently intimated hy Mariana, which '*"■ *^^' 
seems, in more modem times, to have gained some credit, that 
party malevolence has at least grossly exaggerated the enor- 
mities of this prince.^ It is difficult, however, to believe 
that a number of ati-odoua acts unconnected with each other, 
and generally notorious enough in their cii'cumstances, have 
been ascribed' to any innocent man. The history of hia 
reign, chiefly deriv^, it is admitted, from the pen of an 
inveterate enemy, Lope de Ayala, chaises him with the 
murder of his wife, Blanche of Bourbon, most of his bi-oth- 
ei-s and sisters, with Eleanor Gusraan, their mother, many 
Caatilian nobles, and multitudes of the commonalty s besides 
continual outrages of licentiousness, and especially a pre- 
tended marriage with a noble lady of the Castrian family. 
At length a rebellion was headed by his illegitimate brother, 

1 There is in frenenil room enough Bit daj, nllhin the KMlleotton of nmuy jjet- 
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Henn' count of Trastamare, with the assistance of Aragon 
and Portugal. This, however, would probably have failed 
of detlironing Peter, a resolute prince, and certainly not 
destitute of many faithful supporters, if Henry had not in- 
voked the more powerful succor of Bertrand du Gtiesclin, 
and the companies of adventure, who, after the pa^afication 
between France and England, had lost the occupation of 
war, and retained only that of plunder. With mercenaries 
so disciplined it was in vain for Peter to contend ; bitl^ 
abandoning Spain for a moment, he- had recourse to a mora 
powerful weapon from the same armory. Edward the Black 
Prince, then resident at Boi-deaux, was induced by the prom- 
ise of Biscay io enter Spain as the ally of Castile ; and at 
A.B. 1307. ^^ great battle of Navarette he continued lord oi 
the ascendanf over those who had so often already 
been foiled by Ms prowess, Du Guesclin was made prisoner ; 
Henry fled to Aragon, and Peter remounted the throne- 
But a second revolution was at hand: the Black Prince, 
whom he had ungratefully offended, witlidrew into Guienne ; 
and he lost his kingdom and life in a second short contest 
with his brother. 

A more fortunate period began with the accession of 
House of Henry. His own reign was hardly disturbed by 
Tmatamaro. any rebellion ; and though his successors, John I. 
^" 13^! and Henry III., were not altogether so unmolested, 
'"""irfl especially the latter, who ascended the throne in 
Henry III. his minority, yet the troubles of their time were 
i.D. 13B0. alight in comparison with those formerly excited 
by the hooses of Lara and Haro, both of which were cow 
happily extinct Though Henry II.'s illegitimacy left hira 
no title but popular choice, his queen was sole representative 
of the Cerdas, the offepring, as has been mentioned above, 
of Sfpcho IV.'s elder brother, and, by the extinction of the 
younger branch, unquestioned heiress of the i-oyal line. 
Some years aft«rwai-ds, by the marriage of Henry IH. with 
Catherine, daughter of John of Giaunt and Constance, an 
illegitimate child of Peter the Cruel, her pretensions, such 
as they were, became merged m the crown. 

No kingdom could be worse prepared to meet the disorders 
John II. of a minority than Castile, and in aone did the 
i.n. uos. eircumsfances so frequently recur. John II. was 
but fourteen months old at his accession; and but for ihe 
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disiaterestednesa of his uncle Ferdinand, the nobility would 
have been inclined to avert the danger by pladng that prince 
upon the thtone. In this instance, however, Castile suffered 
less from faction duiing the infency of her sovereign than in 
Ills maturity. The queen dowager, at first jointly with Fer- 
dinand, and solely after his accession to the crown of Aragon, 
administered the goyemment wilh credit. Fifty years had 
elapsed at her death in 1418 since the elevation of the house 
of Trasfaraare, who had entitled .themselves lo public aifec- 
tion by conforming themselves more strictly than their pi-ed- 
ecessors to the conBtitulional laws of Castile, which were 
never so well established as during tliis period. In external 
afiairs theii- reigns were not what is considered as glorious. 
They were generally at peace with Aragon and 
Granada ; but one memorable defeat by the Portu- °"' 
guese at Aljubarrota disgraces the annals of John I., whose 
cause was as unjust as his arms were unsuccessful. This 
comparatively golden period ceases at the m^yority of John 
II, His reign was filled up by a series of conspiracies and 
civil wars, headed by his cousins John and Henry, the infanis 
of Aragon, who enjoyed very extensive territories in Castile, 
by the testament of their father Ferdinand. Their brother 
the king of Ai-agon frequently lent the assistance of his arms. 
John himself, the elder of these two princes, by marriage 
with the heiress of the kingdom of Navarre, stood in a double 
relation to Caattle, as a neighboring sovereign, and as a mem- 
ber of the native oligarchy. These conspiracies 
were all ostensibly dbected against the favorite of m^M- 
John IL, Alvaro de Luna, who retained for five- T"" *' 
aad-thirty years an absolute control over his fee- 
ble master. The adverse faction naturally ascribed to this 
powerful minister every criminal intention and all public 
mischiefs. He was certainly not more scrupulous than the 
generality of statesmen, and appears to have been rapacious 
in accumulating wealth. But there was an energy and 
courage about Alvaro de Luna which distinguishes him fi-om 
the cowardly sycophants who usually idse by the favor of 
weak priaces; and Castile probably would not have been 
happier under the administmtion of his enemies. His fete 
is among the memorable lessons of history. After a life of 
troubles endured for the sake of this favorite, sometimes a 
fugitive, sometimes a prisoner, his son heading rebellions 
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against him, John II. suddenly yielded to an intrigue of the 
palace, and adopted sentiments of dislike towards the man ha 
had so long loved. No twbstantial chaise appeara to have 
been brought against Alvaro de Luna, except that genei-al 
malvei-sation which it was too late for the king to object lo 
him. The real cause of John's change of affection was, 
most probtibly, the msupportable restraint wliich the weak 
are apt to find in tliat spell of a commanding understand- 
ing which they dare not break; the torment of living subject 
to the ascendant of aa inferior, which has produced so many 
examples of fickleness in sovereigns. That of John II. is 
not the least conspicuous. Alvaro de Luna was brought to 
a summary trial and beheaded ; his estates were confiscated. 
He met liis death with the intrepidity of Strafford, to whom 
he seems to have borne some resemblance in character. 

John II. did not long survive his minister, dying in 1454, 
^^^^^ j^, after a reign that may be considered as inglorious, 
compared with aay except that of his successor. 
If tlie father- was not i-espected, the son fell completely into 
contempt. He had been governed by Pacheco, marquis of 
Villena, as implicitly as John by Alvaro de Luna. This 
induenee lasted foi- some time afterwards. But the king in- 
clining to transfer his confidence to the queen Joanna of 
Portugal, and to one Bertrand de Cueva, upon whom com- 
mon fame had fixed as her paramour, a powerful confederacy 
of disaffected nobles was formed against the royal authority. 
In what degree Henry IV.'s government had been improvi- 
dent or oppressive towards the people, it is hard to deter- 
mine. The chiefe of that rebellion, Cai-illo archbishop of 
Toledo, the admii-al of Castile, a veteran leader of fiiction, 
and the marquis of Villena, so lately the king's favorite, were 
undoubtedly actuated only by selfish ambition and revenge, 
i D 1460 '^^^y deposed Henry in aa assembly of their Ac- 
tion at Avila with a sort of theatiical pageantry 
which has often been described. But modern historians, 
struck by the appearance of judicial solemnity in this pro- 
ceeding, af e sometimes apt to speak of it as a national act ; 
while, on the contrary, it seems to have been reprobated by 
the majority of the Castilians as an attdacious outrage upon 
a sovereign who, with many defects, had not been guilty of 
any excessive tyranny. The confederates set up Alfonso, 
the king's brother, and a civil wai' of some duration ensued, 
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in wjiicli they had the support of Aragon. The queen of 
Castile had at this time bonie a daughter, whom the enemies 
of Henry TV., and indeed no small part of his adherents, 
were determined to treat as spurious. Accorchngly, after the 
death of Alfonso, his sister Isahel was considered aa heiress 
of ths kingdom. She might have aspired, with the assist- 
ance of the confederates, to its immediate possession ; but, 
avoiding the odium of a contest with her brother, Isabel 
f^reed to a treaty, by which the succession was absolutely 
settled upon her. This arrangement was not long ^.n.Hag. 
afterwards followed by the union of that prmcess 
with Perdiaand, son of the king of Aragon. This marriage 
was by no means acceptable to a part of the Castilian o!i- 
gtffchy, who had preferred a conneellon with Portugal. And 
as Henry had never lost sight of the interests of one whom 
he considered, or pretended to consider, as his daughter, he 
took the first opportunity of revoking his foi-ced disposition 
of the crown and restoring the direct line of succession in 
favor of the princess Joanni. Upon his death, in 1474, the 
right was to be decided by aims. Joanna liad on her side 
the common preoumptions of law, the testamentary disposi- 
tion of the late kmg, the aupport of Alfonso king of Portu- 
gal, to whom she was betrothed, and of several considerable 
leaders among the nobility, as the young marquis of Villena, 
the family of Mendoza, and the archbishop of Toledo, who, 
charging Ferdinand with ingr^tude, had quitted a party 
which he had above ail men contributed to strengthen. For 
Isabella were the general belief of Joanna's illegitimacy, th'j 
assistance of Aragon, the adherence of a mfyority both among 
the nobles and people, and, more than all, the reputation of 
ability which both she and her husband had deservedly ac- 
quired. The scale was however pretty equally balanced, till 
the king of Portugal having been defeated at Toro in 1476, 
Joanna's party discovered their mability to prosecute ths wir 
by themselves, and succeaaively made then ■lubmigsion to 
Ferdinand and Isabella 

The Castilians alwiys consideied themselves p^^gmn 
aa subject to a legal and limited monarchy Fo: t an ot 
several ages the ciown was elective aa in moat ^^^on 
nations of German ongin within the limits ot one of the 
royal family.^ In geneial, of coui-ae, the pubhi. 
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choice full upon fte nearest heir ; and it became a prevailing 
usage to elect a son during the lifetime of his father, till about 
the eleventh century a right of hereditary succession was 
clearly established. But the fonn of recogaizing the heir 
apparenl^s title in an assembly of the coftes has subsisted 
until our own time.' 

In the original Gothic monarchy of Spwn, civil as well aa 
eccleaiasticai affaii-s were decided in national councils, the 
Nationsi "cts of many of which are stiU extant, and have 
oounoiis. been published in ecclesiastical collections. To 
these assemblies the dukes and other provincial governors, 
and in general the principal individuals of the reahn, were 
summoned along with spiritual persons. This double aris- 
tocracy of church and state continued to form the great coun- 
cil of advice and consent in the first ages of the new king- 
doms of Leon and Castile. The prelates and nobility, or 
rather some of the more distinguished nobility, appear to 
have concurred in all general measures of legislation, as we 
infer tix>m the preamble of their statutes. It would be gainst 
analogy, as well as without evidence, to suppose that any rep- 
I'esenfation of the commons had been formed in the earlier 
period of the monarchy. In the preamble of laws passed in 
1030, and at several subsequent times during that and the 
ensumg century, we find only the bishops and magnats re- 
Aamission Cited as presenL According to the Greneral Chron- 
ic ikpnmB !cle ot Spiun, deputies from the Castilian toivos 
ftmioMs formed a part of cortes in I169,adate not to be 
rejected aa mtompatible with their absence in 1178. How- 
evei, m 1188, the first year of the reign of Alfonso IX., 
they are expressly mentioned ; and from that era were con- 
stant and necessary parts of those genera! assemblies.'' It 
has been seen already that the corporate towns or districts of 
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Caslile had earl/ acquired considerable importance, aridug 
less fi-om commercial wealth, to which the towns of other 
kingdoms were indebted for their liberties, than from their 
uiiUty in keeping up a military organization among the peo- 
ple. To this they probably owe their early reception into 
the cortes as integrant portions of the legislature, sinca we 
do not read that taxes were fi-efiuendy demanded, till the 
extravagance of later kings, and their alienation of the 
domain, compelled them to have recourse to the national 



Every chief town of a concejo or corporation ought per- 
baps, by the constitution of Castile, to have received ita regu- 
lar writ for the election of deputies to cortes,* But there 
does not appear to have been, in the best times, any uniform 
practice in this respect. At the cortes of Burgos, in 1315, 
we find one hundred and ninety-two representatives from 
more tlian ninety towns; at those of Madrid, in 1391, one 
hundred and twenty-six were sent from Rftj towns ; and the 
latter list contains names of several places which do not ap- 
pear in the former.'' Ko deputies were present from die king- 
dom of Leon ia the cortes of Alcala in 1348, where, among 
many important enactments, the code of the Siete Partidas first 
obtained a legislative i-ecognition.* We find, in short, a good 
deal more in-egu!arity than during the same, period in Eng- 
land, where the number of electing boroughs varied pretty 
considerably at every parliament. Tet the cortes of (Castile 
did not cease to be a numerous body and a fair representa- 
tion of the people fill the reign of John 11. The fii-st princes 
of the house of Trastamare bad acted in all points with the 
advice of their cortes. But John II., and still more his son 
Henry IV., being consdoua of their own unpopulMity, did 
not venture to meet a lull assembly of the nation. Their 
writs were directed only to certain towns — an abuse for 
which tte looseness of preceding usage had given a pre- 
tence,* It must be owned that the people bore it in general 
very patiently. Many of the corporate towns, impoverished 

1 Teoria do lu Cortes, p. 139. 1 Sepades laaya John n. id 144^1 one 
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by civil warfai-e and other causes, were glad to eai e the j:ost 
of defraying their deputies' expenses. Thus, by the year 
1480, only seyenteen cities had retained privilege of repre- 
sentation. A vote was afterwards added for Granada, and 
three more in later times for Palenda, and the provinces of 
ERtremadura and Galicia.' It might have been easy perhaps 
to redress this grievaae« wliile the exclusion was yet fresh 
and i-ecent. But the privileged towns, with a mean and 
preposferons selfishness, alihough their zeal for liberty « 
its height, coufd not endure the only means of effecl 
securing it, by a restoration of elective franchises to their 
fellow-citizens. The coi-les of 1506 a-ssert, with one of those 
bold falsifications upon which a popular body sometimes ven- 
tures, that " it is estabhshed by some kws, and by imme- 
morial usage, that eighteen cities of these kingdoms have the 
right of sending deputJes to cortes, and no more ; " remon- 
strating against the attempts made by some other towns to 
obtain the same privilege, which they request ma,y not be 
conceded. This remonstrance is repeated in 1512.* 

From the reign of Alfonso XL, who restrained the gov- 
ernment of corporations to an oligarchy of magistrates, the 
right of electing members of cortes was confined (o the ruling 
body, the ballifis or regtdores, whose number seldom exceeded 
twenty-four, and whose succession was Itept up by close elec- 
tion among themselves.* The people therefore had no direct 
share in the choice of representatives. Experience proved, 
as several instances in these pages will show, that even upon 
tliis narrow basis the deputies of Castile were not deficient 
in zeal for their country and its liberties. But it must be 
confessed that a small body of electors is always liable to cor- 
rupt influence and to intimidation. John II. and Henry IV. 
often invaded the freedom of election s the latter even named 
some of the deputies.* Several energetic remonstrances were 
made in cortes against this fl^rant grievance. Laws were 
enacted and other precautions devised to secure the due re- 

rasantaljoQ In cortes htbtb Bnrgos, To- lenctn and the kinsdom of Gallcia, lirfora 
ledo (thoM wsa a coastont dlnpnte fiit they obtained separate Tot«s: aaLaoinnca 
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turn of deputies. In the sixteenth ctntury the evil, of course, 
was aggi-avftted. Charles and Phihp conupted the membera 
bybribery.* Even in 1573 the coites aie bold enough to 
complain that creatures of government were sent tliither, 
"who are always held for suspected by the other deputies, 
and cause dis^reement among them."^ 

There seems to be a considerable obscunty about the cok 
slitution of the cortes, so far as relates to the two 
higher estates, the spiritual and temporal nobihty. aS'4^i>- 
It is admitted that down to the latter part of the F^"'"'"^ 
thirteenth century, and especially before the intro- 
duction of representatives from the commons, they were sum- 
moned in considerable numbers. But the wiiler to whom I 
must almost exclusively refer for the constitutional history 
of Castile contends that from the reign of Sancho IV. they 
took much less share and retained much less influence in the 
dehbei-adon of cortes.^ There is a remarkable protest of the 
archbishop of Toledo, in 1 295, against the acts done in cortes, 
because neither he nor the other prelates had been admitted 
to their discussions, nor given any consent io their resolutions, 
although such consent was falsely recited in the laws enacted 
therein.* This protestation is at least a testimony to the con- 
stdt«tional rights of the prekcy, which indeed all the early 
history of Castile, as well aa the analogy of other goveni- 
menls, conspires to demonstrate. In the fourteenth and 
fifteenth centuries, however, they were more and more ex- 
cluded. None of the prelates were summoned to the cortes 
of 1299 and 1301 ; none either of the prelates or nobles to 
those of 1370 and 1373, of 1480 and 1505. In all the latter 
cases, indeed, such members of both orders as happened to 
be present in the court altended the cortes — a faet which 
seems to be established by the language of tlie statutes. 
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Other instances of a similar kind may be addup.ed. K'evep- 
theless, the more uaual expreaaion in the preamble of laws 
reciting those summoned to and present at ttie cortea, though 
subject to considerable variation, seems to imply that all the 
three estates were, at least nominally and according to legiti- 
mate forma, constituent members of the national assembly, 
And a chronicle mentions, under the year 1406, the nobilily 
and clergy as deliberating separately, and with some differ- 
ence of judgment, irom the deputies of the commons.^ A 
theory, indeed, which should exclude the great territorial ar- 
istocracy from their place in cortes, would expose the dignity 
and legislative rights of that body to uniavorable inferences. 
Bat it is manifest that the king exercised very freely a pre- 
rogative of calling or omitting persons of both the higher 
orders at his discretion. The bishops were numerous, and 
many of fheir sees not rich ; while die same objections of 
inconvenience applied perhaps to the ricoshombres, but far 
more forcibly to the lower nobility, the hijosdalgo or caballe- 
ros. Castile never adopted the institution of deputies fi-om 
this order, as in the States General of France and some other 
countiies, much less that liberal system of landed representa^ 
tion, which forms one of the most admirable peculiarities in 

it.ll.p.^4. Mirinaieioflnonijeaby tillns 6 logarss dn Its dumS™ rajnoa. 
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our owu constitution. It will be seen hereafter that spiritual 
and even temporal peers were summoned by our kings witb 
much irregularity; and tlie disordered state of Castile through 
almost every reign was lilielj to prevent the establishment of 
any fixed usage in this and most other points. 

The primaiy ajid most essentia] characteristic of a limited 
monarchy is that money can only be levied upon mghtof 
the people tlirough tlie consent of their represent- taisaon. 
atives. This principle was thoroughly established in Castile ; 
and tiie statutes which enforce it, the remonstrances which 
protest against its violation, bear a lively analogy to corre- 
sponding circumstances in the history of our constitution. 
The lands of the nobility and clergy were, I believe, always 
exempted from direct taxation — an immunity which perhaps 
rendered the attendance of the members of those estatos in 
the cortes less regular. The corporate districts or eoneejos, 
which, as I have observed ali-eady, differed from the com- 
munities of France and England by possessing a large extent 
of territory subordinate to the principal town, were bound by 
their chai'ter to a stipulated annual payment, the price of their 
franchises, called moaeda forera.^ Beyond this sum nothing 
could be demanded without the consent of (he cortes. Al- 
fonso VIII., in 1177, applied for a subsidy towards caiTying 
on the siege of Cuenca. Demands of money do not however 
seem to have been very usual before the prodigal reign of 
Alfonso X. That prince and his immediate successors were 
not much inclined to respect the rights of tiieir subjects ; but 
they encountered a steady and insuperable resistance. Per- 
dinand IV., in 1807, promises to raise no money beyond his 
legal and customary dues. A more explicit law was enacted 
by Alfonso XI. in 1328, who bound himself not to exaet from 
his people, or cause them to pay any tax, either partial or gen- 
eral, not hitherto established by law, without the previous 
grant of all the deputies convened to tJie cortes.' This aboli- 
tion of illegal impositions was several times confirmed by the 
same prince. The cortes, in 1393, having made a grant to 

1 MBrini, Bdsayo Hiafc-Crit. cap. IBB: et, raihicam boni yoluntite Teslri feoe- 
Toorla du lia Cortes, t. ii. p. 387. This ritla, naLlumseiTilluin fiictotls. 

charters ; Lllwri et ipgonul ssmpcr ma- peoho deaafbraSo nlngnno, eapecial nis 
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Henry III, annexeil this condition, that "since they had 
granted him enough for hii pieaent neceaailies, and even to 
lay up a patt foi a tutuie exigency, he should swear before 
one of the aichbishopa not to takp or dunand any money, 
service, oi loan, oi anything else, of (he cities and towns, nor 
of individuals belonging to ihem, on any pretence of necessity, 
until the tliree estates of tlie kingdom should first be duly 
summoned and assembled m eortes according to ancient usage. 
And if any auch letters requiring money have been written, 
that they shall be obei/ed and not complied with." ^ His son, 
John II,, having violated this constitutional privilege on the 
allegation of a pressing necessity, the cortea, in 1420, pre- 
sented a long remonstrance, couched in veiy respectful but 
equally fii-m language, wherein they assert " the good custom, 
founded in reason and in justice, that the dlies and toivns of 
your kingdoms shall not be compelled to pay tases or requi- 
sitions, or other new tribute, unless your highness order it by 
advice and with the grant of the said cities and towns, and of 
their deputies for them." And tliey express their apprehen- 
sion lest this right should be infringed, because, as they say, 
"there remains no other privilege or liberty which can be 
profitable to subjects if this be shaken.'" The king gave 
them as full satisfaction as they desired that his encroach- 
ment should not be drawn into precedent Some fresh abuses 
during flie unfortunate reign of Henry IV. produced anofher 
declaration in equally explicit language, forming part of the 
sentence awarded by the arbitrators to whom the differences 
between tlie king and his people liad been referred at Medina 
del Campo in 1465,' The catholic kings, as they are (mi 
nently called, Ferdinand and Isabella, never violated this 

BOB oumpHasa. This preYilBgiODiliiertnd flcqualrasubdiloB 
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part of the c6nslitution ; nor did even CharleB L, aidiough 
sometimea refused money by the cortes, attempt to exact it 
without their consent.' In the Recopilacion, or code of Caa- 
tilian h.w published by Pliilip II., we read a positive declara- 
tion against arbitrary imposition of tftses, which remained 
Bnaltered on the faee of the statute-book till the present age." 
The law was indeed frequently bi-oken by Piiilip II. ; but 
the cortes, who retained throughout the sixteenth cenluiy a 
degree of steadiness and courage truly admirable when we 
consider their poUiical weakness, did not cease to remonstrate 
with that suspicious tyrant, and recorded their unavailing 
(^peal to the law of Alfonso XL, " so ancient and just, and 
which so long time has been used and observed."' 

The free assent of the people by tlieir representatives to 
grants of money was by no means a mere mattei- of c„[„| ^ 
form. It was connected with other essential rights consa over 
indispensable to its effectual exercise ; those of ex- "^p™^'""- 
amining public accounts and checking the expenditure. The 
cortes, in (he best times at least, were careful to grant no 
money undl they were assui-ed that what had been already 
levied on their constituents had been properly employed.* 
They refused a subsidy in 1390 because they had already 
given so mucli, and, " not knowing how so great a sum had 
been expended, it would be a gi-eat dishonor and mischief to 
promise any moi-e." In 1406 they stood out a long time, and 
at length gave only half of wliat was demanded.^ Cluiries L 
attempted to obtain money in 1527 from the nobility as well 
as commons. But the former protested that " their obligation 
was I'o follow the king in war, wherefore to contribute money 

tarn OtatlM to fiia dty of Tol8*i, in Kn^na reuta/ X°a ^aslsWnX'i' dmb 
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w«8 totally against their privilege, and for that reason they 
coald Bot aoquiesce in his majesty's request." ' The commons 
also i-efused on this occasion. In 1538, on a similar proposi- 
tion, the superior and lower nobility (los grandea y caballeros) 
" begged witli all humility that they might never hear any 
more of that matter." ^ 

The contributions granted by cortes were assessed and 
collected by respectable individuals (hombres buecos) of the 
several towns and villages.* This repartition, as the French 
caU it, of direct taxes is a matter of tlie highest importance in 
those countries where they are imposed by means of a gross 
assessment on a district. The produce was p^d to tlie royal 
council. It could not be applied la any other purpose than 
that to which the tax had been appropriated. Thus the cortes 
of Segovia, in 1407, granted a subsidy for the war against 
Granada, on condition " that it should not be laid out on any 
other service except this war ; " which they requested the 
queen and Fei-dinand, both regents in John It's minority, to 
confirm by oath. Part, however, of the money remaining 
unexpended, Ferdinand wished to apply it to his own object 
of procuring the crown of Aragon ; but the queen first obtained 
not only a i-elease from her oath by the pope, but the consent 
of the cortes. They continued to insist upon this appropria- 
tion, though ineffectually, under the reign of Charles I.* 

The cortes did not consider it beyond the line of their duty, 
notwithstanding the respectful manner in which they always 
addressed the sovereign, to remonstrate against profuse ex- 
penditure even in his own household. They told Alfonso X. 
in 1258, in the homely style of that age, that they tliought it 
fitting that the king and his wife should eat at the rate of a 
hundred and fifty maravedis a day, and no more ; and that the 
king should order his attendants to eat more moderately than 
they did.' Tliey remonstrated more forcibly against the pro- 
digality of John 11. Even in 1559 they spoke with an un- 
daunted Castilian spirit to Philip II. : — " Sir, the expenses of 
your royal establishment and household are much increased ; 
aud we conceive it would much redound to the good of these 
kingdoms that your majesty should direct them to be lowered, 
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both aa a relief to your wants, and that all the great men and 
other subjects of your majesty may take ex mpl th from to 
re.?!ram the great disorder and exee tl y ommit in that 
respect," ^ 

The. forms of a Castihan cortes we e anal o to those of 
an English parliament in the fourte ti t rj ms of 
They were summoned by a writ almo t exa tly ™'"™- 

incident in expression with that in a e an o „ u The ses- 
sion was opened by a speech from the chancellor or other 
chief officer of the court. The deputies were invited to con 
aider cerlain special business, and commonly to grant money. 
After the principal affairs were despatched they conferred to 
gether, and, having examined the instructions of their re- 
fipeclive constituents, drew up a schedule of petitions. These 
were duly answered one by one ; and from the petition and 
answer, if fiivorable, laws were afterwai-ds drawn up where 
the matter required a new law, or promises of redress were 
given if the petition related to an ahuse or grievance. In 
the stmggling condition of Spanish liberty under Charles I., 
the crown began to neglect answerii^ the petitions of cortes, 
or to use unsatisfactory generalities of expression. This gave 
rise to many remonstrances. The depaties insisted in 1523 
on having answers before they gi-anted money. They repeat- 
ed the same contention in 1525, and obtained a general law 
inserted in the Becopilacion enacting that the king should 
answer all their petitions before he dissolved the assembly.* 
This, however, was disregai-ded as before ; but the cortes, 
whose intrepid honesty under Philip II. so often attracts our 
admiration, continued as late as 1586 to appeal to the written 
statute and lament its violation.'' 

According to the ancient fundamental constitution of Castile, 
the king did not legislate for his subjects witliout Kjghtof 
their consent The code of the Visigoths, called socti* in 
in Spain the Fuero Jusgo, was enacted in public ^sisiii"on. 
councils, as were also the laws of the early kings of Leon, 
which appears by the reciting words of their preambles." This 

iSeahor, los gaatoa de viiestro reil deaordon j oxcessoe que hacen on lat 
Mtado J inosa son muj cteeciOoi, J en- cosasMbredichaa. p. 437. 
tenaemos one cOBverals mucho nl Hen > Mnrinii, t. i. p. 116 ! t. ill. p. lOB. 
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consent was originally ^ven only by the higher estates, whc 
might be considered, in a lai^e sense, as representing the na 
tion, though not chosen by it ; but from the end of the tweiftl 
centuiy by the elected depufies of the commons in coi-tes 
The laws of Alfonso X. in 1258, those of the same prince in 
1274, and many others in subsequent times, are declared to 
be made with the consent (con acuei-do) of the several oi-dera 
of the Idngdom. More commonly, indeed, the preamble of 
CastUian statutes only recites their adyiee (consejo) ; but I 
do not know that any sti-ess is to be liud on this cii-cumstanoe. 
The laws of the Siete Partidas, compiled by Alfonso X., did 
not obtain any direct sanction til! the famous cortes of Alcala, 
in 1348, when they were confirmed along with several others, 
forming altogether the basis of the statute-law of Spain.* 
Whether they were in fact received before that time has been 
a matter controverted among Spanish antiquaiies, and upon 
the question of their legal valicUty at the time of their pi-o- 
mulgation depends an important point in Castilian history, the 
disputed right of succession between Sanclio IV. and the ia- 
fants of la Cerda; the former claiming under the ancient 
customary law, the latter under the new dispositions of the 
Siete Partidas. If the king could not legally change the es- 
tablished laws without consent of his cortes, as seems most 
probable, tlie right of representative succession did not exist 
in favor of his grandchildren, and Sancho IV, cannot be con- 
sidered as an usurper. 

It appears, upon the whole, to have been a constitutional 
principle, that laws could neither be made nor annulled ex- 
cept in cortes. In 1506 this is claimed by the deputies as an 
established right* John I. had long before admitted that 
what was done by cortes and general s^sembiies could not be 
undone by letters missive, but by such cortes and assemblies 
alone." For the kings of Castile had adopted the Euglish 

(dflcBB Hi abbiles et QpUmiitrB regni IDs- paMlcnlion of UiBse two worliB, la the 
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practice of dispensing with statutes by a non obstante clause 
111 iheir grants. But the cortes remonstrated more iteadily 
against this abuse thstn our own parhament, who suffered it to 
remain in a certtun degree till tlie Revolution. It was sever- 
al times enacted upon their petition, especially by an explicit 
stetuie of Henry II., that grants and letters-patent dispensing 
with statutes should not be obeyed.* Nevertheless, John II., 
trusting to force or the serviUty of the judges, had the assur- 
ance to dispense explicitly with this very law.' The cortes of 
Valladolid, in 1442, obtained fresh promises and enactments 
against such an abuse. Philip I. and Charles I. b^an to 
legislate without asking the consent of cortes ; this grew much 
worse under Philip II., and reached its height under his sue- 
cessoi-s, who entirely abolished all constitutional privileges,* 
In 1555 we find a petition that laws made in cortes should be 
revoked nowhere else. The reply was siich as became tbat 
age ; " To this we answer, that we shall do what best suits 
our government." But even in 1619, and stiU afterwards, 
ihe patriot representatives of Castile continued to lift an un- 
availing voice against illegal ordinances, though in the form 
of very humble petition ; perhaps the latest testimonies to the 
expiring liberties of their country.^ The denial of exclusive 
legislative authority to the crown must, however, be under- 
stood to admit the legality of particular ordinances designed 
to strengthen the king's executive government.^ These, no 
doubt, like the I'oyal pTOclamations in England, extended 
sometimes very far, and subjected the people to a sort of ar- 
bitraiy coercion much beyond what our enlightened notions of 
freedom would consider as reconcilable to it. But in the 
middle ages such temporary commands and prohibitions were 
not reclioned strictly legislative, and passed, perhaps rightly, 
for inevitable consequences of a scanty codo and short sessions 
of the national council. 

The kings were obliged to swear to the observance of laws 
enacted in corf«s, besides their general coronation oath to 
keep the laws and preserve the liberties of their people. Of 
this we find several instances from the middle of the thii^ 
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teentli century, and the practice continued fill tlie time of 
John II., who, in 1433, on being requested to swear to the 
laws then enacted, answered that he intanded to maintain 
them, and consequently no oaih was necessary ; an evasion 
in which the cortes seem unaccountably to have acquiesced.' 
The guardians of Alfonso XL not only swore to observe aU 
that had been agreed on at Burgos in 1315, but consented that, 
if any one of them did not Iteep hb oath, the people should 
no longer be obliged to regai-d or obey him as regent.' 

It was customary to assemble the cortes of Castile for 
oaErrMiia '^'^^°y pii'poses besides those of granting money 
oftiis'^ and concurring in legislation. They were sum- 
eottea. moned in every reign to acknowledge and confirm 

the successioa of the heir apparent; and upon his accession 
to swear allegiance.' These aefs were, however, little more 
than formal, and accordingly have been preserved for the 
6Sike of parade after all the real dignity of the cortes was 
annihilated. In the fourteentli and fifteenth centuries they 
claimed and exercised very ample powers. They assumed 
the right, when questions of regency occurred, to limit the 
prerogative, as well as to designate the persons who weie to 
use it.' And the frequent minorities of Castilian kings, 
which were unfavorable enough to tranquillily and subordiiiji,- 
tion, served to conlirni these parliamentary privileges. The 
cortes were usually consulted upon all material business. A 
law of Alfonso XI. in 1328, printed in the Recopilacion or 
code published by Philip II., declares, " Since in the arduous 
affairs of our kingdom the counsel of our natural subjects is 
necessary, especially of the deputies from our cities and towns, 
therefore we ordain and command that on such great occa- 
flions tiie cortes shall be assembled, and counsel shall be taken 
of the three estates of our kingdoms, as the kings our fbre- 
&thers have been used to do," ^ A cortes of John IL, in 
1419, claimed this right of being consulted in ail matters of 
importance, with a wann remonsti'ance against the alleged 
violation of so wholesome a law by the reigning prince; who 
answered, that in weighty matters he had acted, and would 
continue to act, in conformity to it.* "What should be intend- 
ed by great and weighty aff^rs might he not at all agreed 
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upon by the two parlies; fo each of whose inferpretationa 
these words gave pretly fuU scope. However, the current 
usage of the monarchy certainly permitted much authority 
in public delibemtiona to tiie cortes. Among other instances, 
which indeed wiU continually be found in the common civil 
histories, the cortes of Ocana,in 1469, remonstrate with Hen- 
ry IV. for allying himself with England rather than France, 
and give, as ^e first reason of complaint, that, " according fo 
the laws of your kingdom, when the kings have anything of 
great importance in hand, they ought not to undertake it 
without advice and knowledge of the chief lowns and citiea 
o£ your kingdom." ' This privilege of general interference 
wiB asserted, like other ancient rights, under Charles, whom 
they ati-ongly urged, in 1548, not to permit his son Philip to 
depart out of the realm.' It is hardly necessary to observe, 
that, in such times, they had little chance of being regarded. 

The kings of Leon and Castile acted, during the interval 
of the cortes, by the advice of a smaller council, cgnnijiiof 
answering, as it seems, almost exactly to the cs««ie. 
king's ordinary council in England. In early ages, before the 
introduction of the commons, it is sometimes difficult to dis- 
tinguish this body from the general council of the nation; 
feeing composed, in fact, of the same class of persons, though 
in smaller numbers. A similar difficulty applies to the Eng- 
lish history. The nature of their proceedings seems best to 
ascertain the distinction. All executive acts, including those 
oi'dinances which may appear rathei' of a legislative nature, 
all grants and charters, are declared to be with the assent 
of the court (curia), or of the magnats of the palace, or of 
the chiefs or nobles.' This privy council was an essential 
pajt of all European monarchies ; and, though the sovereign 
might be considered as free to call in the advice of whomso- 
ever he pleased, yet, in feet, the princes of the blood and 
most powerful nobility had anciently a constitutional right to 
be members of such a council, so that it formed a very mate- 
rial check upon his personal authority. 

The council underwent several changes in progress of time, 
which it is not necessary to enumerate. It was justly deemed 

iPorquo, iBga-at lej^ea Se nuesCroa ^ t. 1(1, p. 1S3. 
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an imporlant member of the constitution, and the cortea 
showed a laudable auxiety to procure its composilion in such 
a niauner as to form a guarantee for the due execution of 
laws after their own dissolution. Several times, especially in 
minorities, they even named its members or a part of tlicmj 
and in the reigns of Henry III. and John II. they obtained 
the privilege of adding a permanent deputation, consisting 
of four persons elected out of their own body, annexed as it 
were to the coundl, who were to continue at the court dur- 
ing the iutei-val of cories and watch over the due observance 
of the laws.' This deputation conldnued as an enipty ibrmal- 
ily in the sixteenth century. In the council the king was 
bound to sit personally three days in the week. Their busi- 
ness, which included the whole executive government, was 
distributed with considerable accuracy into what might be 
despatched by the council alone, under their own seals and 
fiignalures, and what required the royal seal." The consent 
of this body was necessary for almost every act of the crown ; 
for pensions or grants of money, ecclestasttctd and political 
promotions, and for charters of pardon, the easy concession 
of which was a great encouragement to the homicides so 
usual in those ages, and was restrained by some of our own 
laws." But the council did not exercise any judicial authori- 
ty, if we may believe the weU-informed antlior from whom I 
have learned these particulars; unlike in this to the ordi- 
nary council of the kings of England. It was not until the 
days of Ferdinand and Isabella that this, among othei- inno- 
vations, was introduced.* 

Civil and criminal justice was administered, in the first 
Adminia- instauce, by the alcaldes, or municipal judges of 
traeoQof towns; elected within themselves, originally, by 
P^^'- the community at lai-ge, but, in subsequent times, 
by the governing body. In other places a lord possessed the 
right of jurisdiction by grant from the crown, not, what we 
find in oonntiies where the feudal system was more thorough- 
ly established, as incident to his own territorial superiority 
The kings, however, began in the thirteenth century to ap- 
point judges of tiieii' own, called cori-egidoi 8 i name which 
seems to express concurrent jurisdicton with the legidoies, 
or ordinary magistrates.* The cortes fiequently leraou'ttiat 

' Teotla de Isa Oorles, I. U. p. S46. n. U. p 3 5 3 9 
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ed agmnat this encroaclimenf. Alfonso XI. consented to 
withdraw hia judges from all corporations by which he had 
not been reiiuesied to appoint thera.^ Some attempts to in- 
terfere with tlie municipal authorities of Toledo produced 
uerious disturbances under Henry III. and John 11.^ Even 
where the king appointed magistrates at a city's request, he 
was bound to select them from among the citizens." From 
this immediate jurisdiction an appeal lay to the adelantado 
or governor of the pi-ovinc*, and from thence to the tribunal 
of royal alcaldes.* The lat{«r, however, could not take cog- 
nizance of any cause depending before ^e ordinary judges ; 
a contrast to the practice of Aragon, where the justieiaty's 
right of evocatioa (juris firma) was considered as a principal 
safeguard of public liberty." As a court of appeal, the royal 
alcaldes had the supreme jurisdiction. The king could only 
cause their sentence to be revised, bat neither alter nor i-e- 
voke it." They have continued lo the present day as a criminal 
tribunal; but civil appeals were transferred by the ordinances 
of Toro in 1371 to a new court, styled the king's audience, 
which, though deprived under Ferdinand and his successors 
of part of its jurisdiction, still remains one of the prindpal 
judicatures m Castile.' 

No people m a half-civilized state of society have a fnll 
practical secm'ity against particular acts of arbi- 
traiT power. They were more common perhaps mSom of 
in Castile than in any other European monaj'chy an™ tings 
which professed to be free. Laws indeed were not "^ *^'°™°- 
wanting to protect men's lives and liberties, as well as their 
properties. Ferdinand IV., in 1299, agreed to a petition 
that "justice shall be executed impartially according to law 
and right ; and that no one shall be put lo death or imprison- 
ed, or deprived of his possessions, without trial, and that this 
be tett«r observed than heretofore." ' He renewed the same 
law in 1307. Nevertheless, the most rema 1 abl ' um 
ftance of this monarch's history was a violat n 1 d 
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aud apparantly so well-established a law. Two gentlemen hav- 
ing been accusec! of murder, Ferdinand, without waiting for 
any process, ordered them to instant, execution. They sum- 
moned him with their last wol-ds to appear before the tribunal 
of God in thirty days ; and his death within the time, which 
has given him the surname of the Summoned, might, we may 
hope, deter succeeding sovereigns from iniquity so flagi-ant. 
But from the practice of causing their enemies to be assas- 
sinated, neither law nor conscience could' withhold them. 
Alfonso XI. was more than once guilty of this crime. Yet 
he too passed an ordinance in 1325 that no warrant should 
issue for putting any one to death, or seizing his property, 
till he should be duly tried by course of law. Henry II. 
repeats the same law in very explicit language.' But the 
dvil history of Spain displays several violations of it. An 
exti-aordinary prerogative of committing murder appears to 
have been admitted in early limes by several nations who did 
not acknowledge unlimited power in their sovereign.^ Before 
any regular police was established, a powerful criminal might 
have been secure from all punishment, but for a notion, as 
barbarous as any which it served to counteract, that he could 
be lawfully killed by the personal mandate of the king. And 
the fretiuent attendance of sovereigns in their courts of ju- 
dicati'i'e might lead men not accustomed to consider the 
indispensable necessity of legal forms to confound an act of 
Ksassioation with the execution of justice. 

Though it is very improbable that the nobilily were not 
confrfi- considered as essential members of the cortes, they 
■Bd.agtthe certainly attended in smaller numbers than we 
nowuiy. should expect to find from the great legislative and 
deliberative authorilj' of thai assembly. This arose chiefly 
from the lawless spint of that martial aristocracy which plac- 
ed less confidence in the constitutional methods of resisting 
arbitrary encroachment tiian in its own armed combinations.' 
Such confederacies to obtain redress of grievances by foree, 
of which there were five or six remarkable instances, were 
called Hermandad (brotherhood or union), and, though not 
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BO explicitly sanctioned aa they were by the celebrated 
Privilege of Union in Aragon, found countenance in a 
law of Alfonso X, which cannot be deemed so miicli lo have 
voluntarily emanated from that prince as to be a record of 
original rights possessed by the Casfilian nobility. "The 
duty of subjects towards their king," he says, "enjoins them 
not fo permit him knowingly to endanger bis salvation, nor 
to incur dishonor and inconvenience in his person or family, 
nor to produce mischief to his kingdom. And this may be 
fulfilled in two ways : one by good advice, showing liim the 
reason wherefore he onght not to act thus; the other by 
deeds, seeking means to prevent his going oa to his own 
i-uin, and putting a stop fo those who give him ill counsel . 
forasmuch as his errors are of worse consequence than those 
of other men, it is the bounden duty of subjects to prevent 
hia committing theia.^ To this law the insurgents appealed 
in their coalition against Alvaix) de Luna; and indeed we 
must confess that, however just and admirable the principles 
which it breathes, so general a license of rebellion was not 
likely to preserve the tranquillity of a kingdom. The depn- 
tJes of towns in a cortes of 1445 petitioned the king to 
declare that no construction should be put on this law incon- 
sistent with the obedience of subjects towards theiiv sove- 
reign : a request to which of course he willingly acceded. 

Castile, it will be apparent, bore a closer analogy to Eng- 
land in its form of civil polity than France or even Aragon. 
But the frequent disorders of its government and a barbar- 
ous slate of manners rendered violations of law much more 
continual and flagrant than they were in England under the 
Plantagenet dynasty. And besides these practical mischi^ 
there were two essential defects in the constitution of Castile, 
through which perhaps it was ultimately subverted. It 
wanted those two brilliants in the coronet of British liberty, 
the representation of freeholders among the commons, and 
trial by jury. The cortes of Castile became a congress of 
deputies from a few cities, public-spirited indeed and intrepid, 
as we find them in bad times, fo an eminent degree, but too 
much limited in number, and too unconnected with the terri- 
torial aristocracy, to maintain a just balance against the 
crown. Yet, with every disadvantage, that country possessed 
a liberal form of government, and was animated with a noble 
spirit for its defence. Spain, in her late memorable though 

1 En9ii,yD HiBt.-CiiUcD, p. 312 



■i,db. Google 



42 APJJAIES OP AEA,GON. Chap. IT, 

ehort resuscitation, might well have gone back to her ancient 
institutions, and perfected a scheme of policy which tjie great 
example of England would have ahoivn to be well adapted to 
the security of freedom. What she did, or rather attempted, 
instead, I need not recall. May her next effort be more 
wisely planned, and more happily teiminated ! ' 

Though the kingdom of Ar^on was very inferior in ex- 
AOairB of tent to that of Castile, yet the advant^es of a 
An^B. better form of goveninient and wiser sovereigns, 
with those of industry and commerce along a line of sea- 
coast, rendered it almost equal in importance. Castile I'arely 
intermeddled in the civil dissensions of Aiagoa ; the Icings of 
Aragon frequently cai-ried their arms into the heart of Castile. 
Dnring the sanguinary outrages of Peter the Cruel, and the 
stormy revolutions which ended in establishing the house of 
Trastamare, Aragon was not indeed at peace, nor altogether 
well governed; but her political consequence rose in the 
eyes of Europe through the long i-eiga of the ambifious and 
wily Peter iV., whose sagacity and good fortune redeemed, 
according to the common notions of mankind, the iniquity 
with which he stripped his relation the king of Mtyorca of 
the Balearic islands, and the constant perfidiousness of his 
character. I have mentioned in another place the Sicilian 
war, prosecuted with so much eagerness for many yeai-s by 
Peter III. and his son Alfonso III. After this object was 
relinquished James II, undertook an enterprise less splendid, 
but not much less difficult: the conquest of Sardinia. That 
island, long accustomed to independence, cost an incredible 
expense of blood and treasure lo the kings of Aragon dur- 
ing the whole fourteenth century. It was not fully subdued 
till the commencement of tiie nes:!, under the i-eign of Martin. 

At the death of Martin king of Aragon, in 1410, a mem- 
Dispnted orable question arose as to the right of succession, 
iuoccssioa Though Petronilla, daughter of Eamiro II., had 
Siof reigned in her own right from 1137 to 1172, an 
*^''^"' opinion seems to have gained ground from the 
fhirteentli century that females could not inherit the crown 
of Aragon. Peter IV. had excited a civil war by attempting 
to settle the succession upon hia daughter, to the exclusion 
of Ins next brother. The birth of a son about the same time 
suspended the ultimate decision of this question ; but it was 
tacitly understood that what is called the Salic law ought to 

3 IliB first eflltiOQ of this ffotH was pnblishei in 1818. 



siedbv Google 



or-*™- DISPUTED SUCOiSSIOH. 43 

prevail* Accoi-dingly, on lie death of John I. in 1395, his 
two daughtei-s were set aside in favor of his brother Martin, 
though not wilhout opposition on the part of the elder, whose 
husband, the count of Folx, iuvaded the kingdom, and de- 
sisted fi-om his pretension only through want of force. Mar- 
tin's son, the king of Sicily, dying in his father's lifetime, the 
nation was anxious that the king should fix upon hia successor, 
and would probably have acquiesced in his choice. But lus 
dissolution occui-ring more rapidly than was expected, the 
throne remained absolutely vacant The count of Urgel had 
obtained a grant of the lieutenancy, which was the i-ight of 
the heir appai-ent. This nobleman possessed an extensive 
territory in Catalonia, boi-dering on the Pjrenees. He was 
grandson of James, next brother to Peter IV,, and, according 
to our rules of inheritance, certainly stood in the first place. 
The other claimants were the duke of Gtandia, grandson of 
James 11., who, though descended from a more distant ances- 
tor, set up a cl^m founded on proximity to the royal stock, 
which in some countries was preferred to a representatiye 
title; the duke of Calabria, sou of Violante, yotmger daughter 
of John I. (the countess of Foix being childless) ; Fr^eric 
count of Luna, a natural son of the younger Martin king of 
Sicily, legitimated by tljo pope, but with a reservation ex- 
cluding him from royal succession ; and finally, Fei-dinaud, 
infant of Castile, son of the late king's sister.^ The count of 
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Urge! was favored in general hy the Catalans, and he seemed 
to have a powerful support in Antonio de Luna, a baron of 
Ai-agon, so rich that he might go tJirough his own estate from 
France to Castile. But this apparent superioritj frustrated 
hia hopes. The justiciary and other leading Aragoiiese were 
determined not to suffer this great constitutional question to 
be decided by an appeal to force, which might sweep away 
their liberties in the stru^le. Urgel, confident of his right, 
and sm-vounded by men of ruined fortunes, was unwilling to 
submit his pretensions to a civil tribunal. His adherent, 
Antonio de Luna, committed an extraordinary outrage, the 
assassination of the archbishop of Saragosa, which alienated 
the minds of good citizens from his cause. 'On the other 
hand, neither the duke of Gandia, who was very old,* nor the 
count of Luna, seemed fit to succeed. The party of Ferdi- 
nand, therefore, gained ground by degrees. It was determined 
howevei-, to render a legal sentence. The cortea of each 
nation agreed upon the nomination of nine persons, three 
Aragonese, thiv3e Catalans, and three Valenciane, who were 
to discuss the pretensions of the several competitors, and by 
a plurality of six votes to adjudge the crown. Nothing could 
be more solemn, more peaceful, nor, in appearance, more 
equitable than the proceedings of this tribunal. They sum- 
moned the clwmants before them, and heard them by counsel. 
One of these, Fi-ederic of Luna, being ill defended, the court 
took charge of his interests, and named other advocates to 
maintain them. A month was passed in hearing arguments ; 
a second waa allotted to considering them ; and at the expira- 
tion of the presci-ibed time it was announced to the people, 
by tlie mouth of St Vincent Ferrier, that Ferdinand of Cas- 
tile had ascended the throne.* 
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In this dedsion it is impossible not to suspect that the 
judges were swayed rather by politic considera- DBcisionin 
tjons tlian a strict sense of hereditaiy right. It por^oLd 
was, therefore, by no means univers^ly popular, of Castiio. 
especially in Catalonia, of which principality the *-»>■ mis. 
count of TJrgel was a native ; and perhaps the great i-ebellion 
of the Catalans fifty years afterww^ may be traced to the 
disaffeciion which this breach, as they thought, of the lawful 
succession had exdled. Fei-dinand hovyever was well received 
in Aragon. The eortes generously recommended the count 
of Urgel to his fevor, on account of the great expenses he had 
incurred in prosecuting his claim. But Urgel did not wait 
the effect of this recommendalion. Unwisely attempting a 
rebellion with very inadequate means, he lost his estates, and 
was thrown for life into prison. Ferdinand's successor was 
his son, Alfonso V., more distinguished in the his- Aubnsov 
tory of Italy than of Spain. For all the latter *-"■ "i"- 
yeai-8 of his life he never 'quitted the kingdom that he had 
acquired by his arms; and, enchanted by the delicious air of 
Naples, intrusted the government of his patrimonial territories 
to the care of a brother and an heir. John II., johnu. 
upon whom they devolved by the death of Alfonso '■"■ ^^^' 
without legitimata progeny, had been engaged during bis youth 
in the turbulent revolutions of Castile, as the head of a strong 
party that opposed the domination of Alvai-o^de Luna. By 
marriage with the heiress of Navai-re he was entitled, accord- 
ing to tlie usage of those times, to assume the title of king, 
and administration of goverament, during her life. But his 
ambitious i-etention of power still longer produced events 
which are the chief stain on his memory. Charles 
prince of Viana was, by the constitution of Na- ''*°' 
van-e, entitled to succeed his mother. She had requested 
him in her testament not to assume the government without 
his father's consent. That consent was always 
withheld. The prince raised what we ought not *"' ^*^' 
to call a rebellion ; but was made prisoner, and remained for 
Borne time in captivity. John's ill disposition towards his son 
was exasperated by a step-mother, who scarcely disguised her 
intention of placing her own child on the throne of Aragon 
at the expense of the eldest-bom. After a life of perpetual 
oppression, chiefly passed in exile or captivity, the prince of 
Viana died in Catsdonia, at a moment when that province 
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was in open insurrection upon his account. Though it hardly 
i D 1461 seems that the Catalans had any more general pro- 
vocations, they persevered for more than (en years 
with invetei'ate obstinacy in their rebellion, offering the 
eovereignty first to a prince of Portugal, and afterwaida to 
Regnicr duke of Aiyou, who was destined to pass his life in 
unsuccessful competition for kingdoms. The king of Aragon 
behaved with great clemency towards these insurgents on 
their final submission. 

It is consonant to the principle of this work to pass lightly 
over the common details of history, in order to fix the I'eader'a 
Cansutu- attention more fully on subjects of philosophical in- 
tionof quiry. Perhaps in no Eui'opeEOi roonai-cfiy except 

Aragon ^^^ ^^^^ ^^g |.|jg foi'm of government more intei^ 

esting than in Aragon, as a fortunate temperament of law 
and justice wilh the royal authority. So far as anything 
Orfginftiiya '^^ ^^ pronouuccd of its earlier period before th« 
"istociM^ capture of Saragosa in 1118, it was a kind of 
regal aristocracy, where a small number of power- 
ful barons elected their sovereign on every vacancy, tliough, 
as usual in other countries, out of one family i and considered 
him as little more than the chief of their confederacy.' 
piivii These were the ricoshombres or barons, llie first 

ef Uie^s. order of the state. Among these the kings of 
b™^"" Aragon, in subsequent times, as they eatended 
their dominions, shared tlie conquered territory in 
grants of honors on a feudal tenure.^ For this system was 
ftilly established in the kingdom of Aragon. A ricohombre, 
as we read in Vitalis bishop of Huesca, about the middle of 
the thirteenth century,' must hold of the king au honor or 
barony capable of supporting more than three knights ; and 
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this he was bound to distribute among his TassaJs in military 
fiefe. Once in the year he might be sumtaioned with liis feu- 
dataries to serve the sovereign for two months (Zui'ifa says 
three) ; and he was to attend the royal court, or general 
ossembly, as a counsellor, whenever caUed upon, assisting in 
its judicial as well as deliberative business. In the towns 
and villages of his barony lie might appoint bailifFs to ad- 
minister justice and receive penalties; but the higher crimi- 
nal jttrisdiction seems to have been reserved to the crown. 
According to Vitalis, the king could divest these ricoshombrea 
of their hoiiora at pleasure, after which they fell into the 
class of mesnadaries, or mei-e tenants in chief. But if this 
wei-e constitutional in the i-eign of James I., which Blancas 
denies, it was not long permitted by that high-spirited aris- 
tocracy. By the General Privilege or Charter of Peter III. 
it is declared that no barony can be taken away without a 
juat cause and legal sentence of the jusliciaiy and council 
of barons.^ And the same protection was extended to the 
vassals of the ricoshombres. 

Below these superior nobles wei-e ihe mesnadaries, cor- 
responding to our mere tenants in chief, holding lomr 
estates not baronial immediately from the crown ; ""''"'W- 
and Ihe military vassals of the h^h nobility, the knights and 
infanzones ; a word which may be rendei-ed by gentlemen. 
These had considerable privileges in that aristocratic govern- 
ment! they were exempted from all taxes, they could only 
be tried by tlie royal judges for any crime; and offences 
committed against them were punished with addi- Buxmssea 
tional severity.' The ignoble classes were, as in mm 
other countries, the burgesses of towns, and the P™^™'^' 
villeins or peasantiy. The peasantry seem to have been 
subject to territorial servitude, as in France and England. 
Vitalis says that some villeins were originally so unprotected 
that, as he expresses it, they might be divided into pieces by 
sword among the sons of their mastei-s, till they were pro- 
voked to an insurrection, which ended in establishing certain 
Btipulatioiis, whence they obtained the denomination of villeins 
aeparada, or of convention.* 

Though from the twelfth century the principle Libtriio 
of hereditary succession to the throne superaeded, Ara^oneas 
in Ai-agon as well as Castile, the original right kinea™- 
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of choosing a sovereign -within tlio royal family, it was 
still founded upon one more sacred and fundamental, that 
of compact. No king of Aiagon was entitled to assume 
that name until he had taken a coronation oath, administered 
by the justiciary at Saragosa, to observe the laws and liber- 
ties of the realm.i Alfonso IIL, in 1285, being in France 
at the time of his father's deatli, named himself king in ad- 
dressing the sta1«s, who immediately remonstrated on this 
premature aesumpfion of his title, and obtiuned an apology.^ 
Thus, too, Martin, having been called to the crown of Arar 
gon by the coi-tes in 1395, was specially required not to 
exercise any authority before his coronation.* 

Blaucas quotes a noble passage from the acts of corfes in 
14^1. "We have always heard of old time, and it is found 
by experience, that, seeing the great barrenness of this land, 
aad the poverty of the realm, if it were not for the liberties 
thereof, the folk would go hence to live and abide in other 
realms and lands more fi-uitful."* This high spirit of free- 
dom had long animated the Aragonese. After several con- 
tests with the crown in the reign of James I., not to go back 
Qg^,^ to earlier times, tliey compelled Peter III. in 1283 
Mrtieae to grant a law, called the General Privilege, the 
Magna Charta of Aragon, and perhaps a mora 
full and satisfactory basis of civil liberty than our own. It 
contains a series of provisions agfunst arbitrary tallages, 
spoliations of property, secret process after the manner 
of the Inquisition in criminal charges, sentences of the 
justiciary without assent of the cortes, appointment of 
foreigners or Jews to judicial offices; trials of accused per- 
sons in places beyond tho kingdom, the use of torture, 

1 ZnntfL, AnoJcs de ArogOD, C. 1. foL 104, Arngon wq2, m £iat, a pnor coDntrj, 

t. lif. fol. 76, liarreQ ond lll-peopleS, ThB ktiifis weio 

! BI^Dcx Comm. p. 661. Xh«y oc- forced ta go M Cutaloniu for momy, and 

kuoirlei^iiil, M the same tims, that lie indeed vera little able to mi^ntpJn ex. 

reisa ca lanrful heir to hH fatUer— TO m Sardinia, ond of Alflin™ V. with 
oddly were the hereditary and olectire fle 
...i~. , — ki..,i . — .j,5j.. j5urita, t. i. pw 

124. C ,... 

1 oydo deslr antlga- (uMordiiiB to JnOBt colcnUtioM, wIH Ei' 
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posed In 1404. it waA tbnnd that then 
— 42,688 booses in Awgon, -■''- 



siedbv Google 



Spain. REVOLT AGAINST PETEE IV. 49 

except in charges of falsifying the coin, and the bribery 
of judges. Those are claimed as the ancient liberties of 
thdr country. " Absolute power (mero imperio e mixto), 
it is declared, never was the constitution of Aragon," nor 
of Valencia, noi- yet of EibagoT9a, nor shall there he in 
time to come any innovation made ; but only the law, custom, 
and privilege which has been ancienlly used in the aforesaid 
kingdoms.^ 

The concessions extorted by our ancestors from John, 
Henry IIL, and Edward L, were secured by the pri,ii,g, 
only guarantee those times could affoi-d, the deter- "f union, 
mmation of the barons to enforce them by armed confedera 
des. These, however, were formed according to emergencies, 
and, except in the famous commission of twenty-five con 
servalors of Magna Charta, in the last year of John, were 
certainly unvyarranted by law. But the Aragonese estab- 
lished a positive right of maintaining their liberties by arms. 
Tills was contained in the Privilege of Union granted by 
Alfonso III. in 1287, after a violent conflict with his subjects; 
but which was afterwards so completely abolished, and even 
eradicated from the records of tlie kingdom, that its predse 
woi-ds have never been recovered.' According to Zurlta, 
iE_ consisted of two articles : first, tliat in the case of the 
king's proceeding forcibly against any member of the union 
without previous sentence of the justidary, the rest should 
be absolved fi-om their aUegiaiice; secondly, that he should 
hold cortes everyyear in Saragosa." During the two subsequent 
reigns of James 11, and Alfonso IV. little pretence seems to 
have been given for the exei-ciae of this right. But dissen- 
sions brealting out under Peter IV. in 1847, rather on 
account of his attempt to settle the crown upon his daughtei 
than of any specific public gi-ievances, the nobles had recoura 
to the Union, that last voice, says Elancas, of an jj 
almost expiring state, full of weight and dignity, ag^at 
to chastise the presumption of tings,* They as- ^''"°'^^' 
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Membled at Saragosa, and used a remarkable seal for all tlieir 
public instruments, an engraving Irom which may be seen 
in the historina I have just quoted. It represents the king 
sitting on his throne, with the confederates kneeling in a 
suppliant attitude around, to denote their loyalty and unwil- 
lingness to offend. But in the backgivjund tents and lines of 
spears ai-e discovered, as a hint of their ability and resolution 
to defend themselves. The legend is Sigillum Unionis Ai-a- 
gouam. This respectful demeanor towards a sovereign 
against whom they were waging war reminds us of the 
language held out by our Long Parliament before the Pres- 
byterian party was overthrown. And although it has been 
lightly censured as inconsistent and hypocritical, this lone is 
the safest that men can adopt, who, deeming theniselvea 
under the necessity of withstanding the reigning monarch, 
are anxious to avoid a change of dynasty, or subversion of 
their constitution. These confederates were defeated by the 
king at Epi!a in 1348.^ But his prudence and the remaining 
strength of his opponents inducing liim to pursue a moderate 
course, there ensued a more legitimate and permanent balance 
of the constitution from this victory of (he royalists. The 
priiiieaB Privilege of Union was abrogated, Peter himself 
of Union cutting to pieces with his sword the original inslni- 
Sher'™*' ment. But in return many excellent laws for the 
profiBiona security of the subject were enacted ;° and their 
preservation was intrasted to the greatest officer 
of the kingdom, the justiciary, whose authority and pre- 
eminence may in a great degree be dated fi-om this period.^ 
That watchfulness over pubhc liberty, which origioally be- 
longed to the aristocracy of licoshombrcs, always apt to 
thwart the croini or to oppiess thp people, and whicli was 
afterwards maintained by tlie dangeious Privilege of Union, 
became the duty of a civil magistrate, accustomed to legal 
rules and responsible for his aLlioni, whose office aud func- 

Bptlii was the hat Ajught In iirfeace cif Doiamon consent proticrll>»), t, II.'riI. 
miblio liborlj, fiw nhlolj 11 WM held Ibh- 2i6. BtencnaajBO remiirlia lh,it nolhlnB 

Ung, by diCiiBortbe PrivUeguof Unloa, to the Angonose thaa tbelr ill liirtnH at 

Via tbe mntliortCy of the JuiUiibiy lieing Bplla. 

^larwnnlB eelabliBbaa, the fbrmec niii- - Fuens de Ars^a. He ils, quie Do- 

teDtieneaDdwaraoune toanend; me^me mlnue rex. 1^1 Ji, eE nllbl poxEim^ 

bbiog IblLnQ to put the neiik od a Iteel 3 BJaao. CoEDLl]. p- 6T1, Sll ; Ztirita, 
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tions are (he most pleasing feature in the constitnlional 
history of Aragon. 

The jastiza or jusfJciary of Aragon has heen treated by 
some writ ere as a sort of anomalous magistrate, oaice of 
created originally as an intei-mediato power be-J^sttotiu. 
tween the king and people, to watch over the exercise of 
roj-al aulhorilj. But I do not pereeive that his functions 
wei-e, in any essential respect, different from those of the chief 
justice of England, divided, from the time of Edward I., 
among the judges of the King's Bench. We should under- 
value our own constitution by supposing that tliere did not 
reside in that court as pei-fect an authority to redress the sub- 
ject's injuries as was possessed by the Aragonese ma^strate. 
In the practical exercise, indeed, of this power, there was an 
abundant difference. Our English judges, more timid aad 
pliant, left to the remousti-ances of parliament that redress of 
grievances which very frequently lay within the sphere of 
their jurisdiction. There is, I believe, no recorded instance 
of a habeas corpus granted in any case of illegal imprison- 
ment by the crown or its offlcere during the continuance of 
tlie Plantagenet dynasty. We shall speedily take notice of a 
very different conduct in Aragon. 

The office of justiciary, whatever conjectural antiquity 
some have assigned to it, is not to be traced beyond the cap- 
ture of Saragosa in 1118, when the series of magistrates 
commences.* But for a great length of time they do not ap- 
pear to have been particularly important; the judicial author- 
ity i-esiding In the council of ricoshombres, whose suffrages 
■the justiciary collected, in order to pronounce their sentence 
rather than his own. A passage in "Vitalis bishop of Huesca, 
whom I have ah-eady mentioned, shows this to have been the 
practice during the i-eign of James I.= Gradually, as notions 
of liberty became move definite, and laws more numerous, the 
reverence pmd to theh- permanent interpreter gi-ew stronger, 
and there was fortunately a succession of prudent and just 
men in that high office, through whom it acquired dignity and 
stable influence. Soon after the accession of James II., on 

1 BlancB Codunent. p. 638. Ing of Vilnlia, his testlmonj aeems to be 
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some disaensiona arising between the king and his barons, he 
called in the justiciaiy as a mediator whoso sentence, saya 
Blancas, all obeyed.^ At a subsequent time in the same 
rdga the military orders, pretending that some of their privi- 
leges were violated, raised a confederacy or union agtunat the 
king. James offered to refer the dispute to the justiciary, 
Ximenes Salanova, a man of emineat legal knowledge. Tlie 
knights resisted his jurisdiction, alleging the question to be of 
spiritual cognizance. He decided it, however, against them 
in full cortea at Sarago=a, annulled their league, and sen- 
tenced the leaders to punishment." It was adjudged also tliat 
no appeal could lie to tlie spiritual court from a sentence of 
the justiciary passed with assent of the eortes. James U. ia 
said to liave frequently sued his subjecta in the justiciary's 
court, to show his regard for legal measures ; and during the 
reign of this good prince its authority became more established.* 
Yet it waa not perhaps looked upon as fully equal to maintmn 
public liberty against the crown, till in the eortes of 1348, 
after the Privilege of Union was forever abolished, such laws 
were enacted, and such authority given to the justiciaiy, as 
proved eventually a more adequate barrier against oppression 
than any other country could boast. All the royal as well 
as territorial judges were bound to apply for his opinion in 
case of legal dilficulties arising in their courts, which he was 
to certify witliin eight days. By subsequent statutes of the 
same reign it was made penal for any one to obtain letters 
from the king, impeding the execution of tlie justiza's process, 
and they were declared null. Inferior courts were forbid- 
den to proceed in any business after his prohibition.* Many 
other laws might be cited, corroborating the authority of thia 
great m^isti-ate ; but there are two pai-fs of his remedial ju- 
risdiction which deserve special notice. 
PrMoases of These are tlie processes of jurisfimia, or firma del 
Ma ma™" derecho, and of manifestation. The ibrmer bears 
teaiatiun. some analogy to the writs of jiO)ie and certiorari 
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in England, through which the Court of King's Bench exer 
eises its right of withdrawing a suit fi-om lie jurisdiction 
of inferior tribunals. But the Aragonese jurisfirma was of 
more extensive operation. Its object was not only to bring 
a cause commenced in an inferior court before the jus- 
ticiary, hut to prevent or inhibit auy process from issuing 
against the pei-son who applied for its benefit, or any mo- 
lestation from being offered to him ; so that, as Blancas ex- 
presses it, when we have entered into a recognizance (firmd 
et graviter asseveremus) befoi-e the justiciary of Aragon to 
abide the decision of law, our fortunes shall bo protected, 
by the interposition of his prohibition, from the intolerable 
iniquity of the royal judges.' The process termed manifesta- 
tion afforded aa ample security for personal liberty as that of 
jurisfirma did for property. "To manifest any one," says 
the writer so often quoted, "is to wrest him from the hands 
of the royal officers, tliat he may not suffer any illegal vio- 
lence ; not that ho is at liberty by tliis process, because the 
merits of his case are still to be inquired into ; but because he 
is now detained publicly, instead of being as it were con- 
cealed, and the charge against >ii'n is investigated, not sud- 
denly or witli passion, but in calmness and according to law, 
therefore this is called manifestation." ' The power of this 

'p. 761. FucroadDAnigon, f, 137. featatlonlbusperaoiiaruin. iDdeDEndontlv 
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writ (if I may apply our tBrm) was such, as he elsewhere as- 
6erts, that it would rescue a man whose neck was in the hal- 
ter, A particular prison was allotted to itose detained for 
trial under this process. 

tl proofs that such admirable provisions did not re- 
main a dead letter in the law of Aragon. appear 
in the two historians, Blancas and Zurita, whose 
noble attachment to liberties, of which they bad 
either witnessed or might foretell the extinction, continually 
displays itself I cannot help illustrating this subject by two 
remarkable instances. The heir appai'ent of the kingdom of 
Aragon had a constitutional right to the lieutenancy or re- 
gency during the Eovereign's absence from the realm. The 
title and otfice indeed were permanent, though the funcilona 
must of course have been superseded during the personal ex- 
ercise of royal authority. Kut as neither Catalonia nor Va- 
lencia, whidi often demanded the king's presence, were con- 
sidered as parts of the kingdom, there were pretty frequent 
occasions for this anticipated reign of the eldest prince. 
Such a regulation was not iUcely to diminish the mutual and 
almost inevitable jealousies between kings and their heirs 
apparent, which have so often disturbed the tranquillity of a 
court and a nation. Peter IV, removed his eldest son, after- 
wai-ds John I., from the lieutenancy of the kingdom. The 

BalatU* in supwmi y ptinoipil mtoridaii mliibiHnB M perennB ta nrreat the party. 
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prince entered into a flrraa del dcrecho before tlie justiciary, 
JDominic de Cerda, who, pronouncing in liis favor, enjoined 
the king to replace his snn in the lieutenancy as the undouht. 
ed light of the eldest bom. Peter obeyed, not only in fact, 
to which, as Blancaa observes, the law compelled him, but 
with apparent cheerfulness.' There ai-e indeed no private 
persons who have so strong an interest in maintaining a free 
constitution and the civil liberties of their countrymen as the 
members of royal families, since none are so much exposed, 
in absolute governments, to the resentment and suspicion of 
a reigning monarch. 

John I., who Iiad experienced the protection of law in his 
weakness, had afterwards occasion to find it interposed agajnst 
his power. This king had sent some citizens of Saragosa to 
pi-ison without form of law. They applied to Juan de Cerda, 
the justiciary, for a manifestation. He isstied his writ ac- 
cordingly ; nor, says Blaiicas, could he do otherwise without 
being subject to a heavy fine. The king, pretending that the 
justiciaiy was partial, named one of hb own judges, the 
vice-chancellor, aa coadjutor. This rMsed a constitutional 
question, whether, on suspicion of partiality, a coadjutor to 
tlie justiciary could be appointed. The king sent a private 
order to the justiciary not to proceed to sentence upon this 
interlocutory point until he should receive instructions in the 
council, to which he was directed to repair. But he instantly 
pronounced sentence in favor of his exclusive jurisdiction, 
without a coadjutor. He then repaired to the palace. Here 
tlie vice-chancellor, in a long harangue, enjoined him to sus- 
pend sentence till he had heard tlie decision of the council- 
Juan de Cerda answered that, the case being clear, he had 
already pronounced upon it. This produced some expres- 
sions of anger from the king, who began to enter into an ar- 
gument on the merits of the question. But the justiciary 
answered tliaf, with aJl deference to his majesty, he was bound 
to defend his conduct before the cortes, and not elsewhere. 
On a subsequent day the king, having drawn the justieiaiy to 
his country palace on pretence of hunting, renewed the con- 
versation T,vith tiie assistance of liis ally the vice-chancellor ; 
but no impression ivas made on the venerable magistrate, 
whom John at length, though much pressed by his advisers 
to violent courses, dismissed with civility. The king was 

lBn[lla,ubl6upri. Blancia.p. 678. 
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probably misled throughout this tranaacfion, which I liave 
thought fit to draw from obscurity, not only in oi-der to il- 
lustrate the privilege of manifestation, but as oxliibiling an 
instance of judicial firmness and integrity, to which, in the 
fourteenth centuryj no country perhaps in Europe could offer 
a parallel.^ 

Before the cortes of 1348 it seems as if the justiciary 
oflicaof might )mve been displaced at the king's pleasure, 
iostictary From that time he held his station for lite. But 
held foe lio. j^ order to evade this Jaw, tlie king sometimes ex- 
acted a promise to resign upon request. Ximenes Cerdan, 
the justieiary in 1420, having refused to fulfil this engage- 
ment, Alfonso v. gave notice to all his subjects not to obey 
him, and, notwithstanding the alarm which this encroachment 
created, eventually succeeded in compelling him to quit his 
office. In 14S9 Alfonso insisted with still gi-eater sevei-ity 
upon the execution of a promise to resign made by anotiier 
justiciary, detaining him in prison until his death. But the 
cortes of 1442 proposed a law, to which the king reluctantly 
acceded, that the justiciary should not be compellable to re- 
sign his office on account of any previous engagement he 
might have made.* 

But lest these high powers, imparled for the prevention 
n ^ 1 of abuses, should themselves be abused, the justi- 
WHtyofiiiis Clary was responsible, in case of an unjust sen- 
niae'BTi-'o. tence, to the extent of the injury inflicted;^ and 
was also subjected, by a statute of 1390, to a court of inqui- 
ry, composed of four persons chosen by the king out of eight 
named by the cortes ; whose office appears to have been that 
of examining and reporting to the four estates in cortes, by 
whom he was ultimately to be acquitted or condernned, Tliis 
Buperintendence of the coi-tes, howevei', being thought dilato- 
ry and inconvenient, a court of seventeen persons was ap- 
pointed in 1461 to hear complainL*! agiunst the justiciary. 
Some alterations were afterwards made in this tribunal.* 
The justiciary was always a knight, chosen from the second 
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Older of nobility, tlie barons not being liable to personal pun- 
ishment. He administered tlie coronation oalli to tbe king 

and in the cortes of Aragoii the justiciary acted as a sort of 
royal commissioner, opening or proroguing the assembly by 
the king's direction. 

No laws could be enacted or repealed, nor any tax impos- 
ed, witliont the consent of the estates duly assem- Rishtaof 
bled.1 Even as early as the i-eign of Peter II,, in ^^1*^"™ 
1205, that prince having attempted lo impose a tasiUon. 
general tallage, tfio nobility and commons united for the pres- 
ervation of their franchises ; and the tax was afterwards 
granted in part by the cortes.^ It may easily bo supposed 
that (iie Aragonese were not behind other nations in statutes 
to secure these privileges, which upon the whole appear to 
have been more respected Ihan in any other monarchy.* 
The general privilege of 1283 formed a sort of groundwork 
for this legislation, iBte the Great Charter in England. By 
a clause in this law, coi'tes were to be held eveiy year at 
Saragosa. But under James IL their time of meeting was 
reduced to once in two years, and the place was left to the 
king's discretion.* Mor were the cortes of Aragon less vigi- 
lant tlian those of Castile in claiming a right to be consulted 
in all important deliberations of the executive power, or in 
remonstrating against abuses of government, or in superin- 
tending the proper expenditure oF public money," A vari- 

■M^Jorea noBtcl, qum dn Dmiiiljiu t. K. f. I9S and 3S3. BJums meotlora 
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ety of provisions, intended to secure these pari! am en I ary 
privileges and the civil liberties of the subject, will be found 
dispersed in the collection of Arogonese laws,' wliich 
may be favorably compared with those of our own statulo- 

Four estates, or, as tliey were called, arms (brazos), form- 
coitMof ed the corles of Aragon — the prelates and com- 
ABigon. manders of miliiary orders, who passed for ecclo- 
siaatics ; '^ the barons or ricosliombres ; the equestrian order 
or infanzones, and the deputies of royal towns.* The two 
former had a right of appearing by proxy. There n-as no 
representation of the infanzones, or lower nobility. But it 
must be remembered that tbey were not numerous, nor was 
the kingdom large. Thirty-five are redconed by Zurila as 
present in the cortes of 1395, and thirty-three in those of 
1412 ; and as upon both occasions an oath of fealty to a new 
monai-eh was to be taken, I presume that nearly all the no- 
bility of the kingdom were present.' The ricoshombres do 
not seem to have exceeded twelve or fourteen in number. 
The ecclesiastical estate was not much, if at all, more Humei^ 
ous. A few principal towns idone sent deputies lo the cortes ; 
but their representation was very full; eight or ten, and 
sometimes more, sat for Saragosa, and no town appears to 
have had less than four representatives. During the interval 
of the coi-tes a permanent commission, varying a good deal 
as to numbers, but chosen out of the four estates, was em- 
powered to sit with very considerable authority, receiving 
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and manning the public revenue, and protecting the justi- 
ciary in his functions.^ 

Tiie kingdom of Valencia, and principality of Catalonia, 
having heen annexed to Ai'agoa, the one by con- 
quest, the olhei- ty man-iage, were always kept of'v™ni^' 
distinct from it in their laws and government, f''"]''^'^ 
Each had its cortes, composed of three estates, for 
the division of the nobility into two oi-dera did not exist in 
dther country. The CatalaiiS were tenacious of their an- 
cient usages, and averse to incorporation with any other 
people of Spain, Their national character was high-spirit«d 
and independent ; in no part of the peninsula did the terri- 
torial aristocracy retain, or at least pretend to, such extensive 
privileges,* and the citizens were justly proud of wealth ac- 
quired by industry, and of renown achieved by valor. At 
the accession of Ferdinand L, which they had not much de- 
sked, the Catalans obliged him to swear three times succes- 
sively to mMntmn their liberties, before they would take the 
reciprocal oath of allegiance.* For Valencia it seems to have 
been a politic design of James the Conqueror to establish a 
constitution nearly analogous to that of Aragon, but wilh 
such limitations as he should impose, taking care that the 
nobles of the two kingdoms should not acquire strength by 
union. In the reigns of Peter IIL and Alfonso III., one of 
the principal objects contended for by the barons of Aragon 
was the establishment of their own laws in Valencia; 
to which the kings never acceded.* They permitted, how- 
ever, the possessions of the natives of Aragon in the latter 
kingdom to be governed by the law of Aragon.'' These 
three states, Aragon, Valencia, and Catalonia, were perpetu- 
ally united by a law of Alfonso III. ; and every Icing on hia 
accession was bound to swear that he would never separate 
them.^ Sometimes general cortes of the kingdoms and prin- 
cipality were convened ; hut the members did not, even in 
this case, sit together, and were no otlierwise united than as 
they met in the same city.' 
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I do not meaa to represent the actual eondifioii of society 
Biate of in Aragon as equally excellent with the constitu- 
pauoE. tional kwa. Rdatively to other monarchies, as 

I have already observed, there seem to have been fewer ex- 
cesses of the i-oyal prerogative in that kingdom. But the 
licentious habits of a feudal aristocracy prevailed very long. 
We find in history instances of private war between (lie 
great families, so as to disturb the peace of the wiiole nation, 
even near the close of the fifteentla century.^ The riglit of 
avenging injuries by ai-ms, and the ceremony of difltdation, 
or solemn defiance of an enemy, are preserved by the 
laws. We even meet with the ancient barbarous usage of 
paying a composition to tie kindred of a murdered man." 
The citizens of Saragosa were sometimes turbulent, and a 
refractory nobleman sometimes defied the ministei-a of jus- 
tice. But owing to the remarJtable copiousness of the prin- 
cipal Aragonese historian, we find more frequent details of 
this nature than in the scantier annals of some countries. 
The internal condition of society was certainly far from 
peaceable in otlier parts of Europe. 

By the marriage of Ferdinand with Isabella, and by the 
UnJonof death of John II., in 1479, the two ancient and 
^^B^niui rival kingdoms of Castile and Aragon were for- 
ever consolidated in the monarchy of Spain. 
There had been some dtfticalty in a<yusting the respective 
rights of the husband and vnfs over Castile. In the middle 
ages it was customary for the more powerful sex to exercise 
all the rights which it derived from the weafeer, as much in 
eovereignties as in private possessions. But the Castilians 
were detei-mined to maiatain the positive and distinct pre- 
rogatives of llieir queen, to which they attached the indepen- 
dence of their nation. A compromise thei-efore was con- 
cluded, by which, though, according to our notions, Fei-dinand 
obtained more tlian a due share, he might consider himself 
as more strictly limited thau his father had been in Navarre. 
The names of both were to appear jointly in their style and 
upon the coin, tlie king's tailing the precedence in respect of 
his sex. But in the royal scutcheon the arms of Castile 
were preferi'cd on account of the Idngdom's dignity. Isabella 
had the appointment to all civil offices in Castile ; the nom- 
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ination to spiritual benefices ran in llie name of both. The 
government was to be conducted by the two conjointly when 
they were together, or by either singly in the province whei'e 
one or other might happen to reside,^ This partition was 
well preserved throughout the life of Isabel without mutual 
encroachments or jealousies. So rare an unanimity between 
persons thus circumatanced must be attributed to the superior 
qualities of that princess, who, while she maintained a con- 
stant good understanding with a very ambitious husbarid, 
never relaxed in the exercise of !ier pateraal authority ovor 
the kingdoms of her ancestors. 

Ferdinand and Isabella had no sooner quenched the flames 
of civil discord ia Castile than they determined to conquest ot 
g^ve an unequivocal proof to Europe of the vigor ^i™""^' 
which the Spanish monai-chy was Jo display under fheir gov- 
ernment. For many years an ai-mistice with the Moors of 
Gi-anada had been uninterrupted. Neither John II. nor 
Heniy IV. had been at leisure to tliink of aggi'essive hostili- 
ties i and the Moors themselves, a prey, like (heir Christian 
enemies, to civil war and the feuds of their royal family, wera 
content with the unmolested enjoyment of the finest province 
in the peninsula. If we may (rust historians, tlie sovei-eigna 
of Granada were generally usurpers and tyrants. Bat I 
know not how to account for that vast populousness, tliat 
grandeur and magnificence, which distinguished the Monam- 
medan kingdom of Spiun, without ascribing some measure of 
wisdom and beneficence to their governments. These south- 
ern pi'ovinces have dwindled in later times ; and in fact Spain 
itself is chiefly interesting to many travellers for the monu- 
ments which a foi-eign and odious race of conquerors have left 
behind them. Granada was, however, disturbed by a series 
of revolutions about the time of Ferdinand's accession, which 
natui'ally encouraged his designs. The Mooi-s, contrary to 
what might have been expected from their relative strength, 
were the a^ressors by attacking a town in Andalusia.'' Pred- 
atory inroads of tliis nature had hitherto been only retaliated 
by the Christiana. But Ferdinand was conscious that his 
resources extended to the conquest of Granada, the consum- 
mation of a struggle protracted through nearly eight centuries. 
Even in tlie last stage of tlie Moorish dominion, exposed on 



siedbv Google 



62 CONQUEST OF GRANADA. Cn.»P. IV. 

every aide to invasion, enfeebled by civil dissension that led 
one party to abet the common enemy, Granada was not suIj- 
dued without ten years of sanguinary and unremitting contest. 
Feriile beyond all the rest of Spain, that kingdom contained 
seventy walled towns ; and the capital is said, almost two cen- 
turies before, 10 have been peopled by 200,000 inhabitants.* 
Its resistance to such a force as that of Ferdinand is perliaps 
the best justification of the apparent negligence of earlier 
monarchs. But Granada was ultimately to undergo the yoke. 
The city surrendered on the 2nd of januaiy 1492 — an event 
glorious not only to Spain but to Christendom — and whieh» 
in the political combat of the two religions, seemed almost 
to counterbalance the loss of Constantinople. It raised 
the name of Ferdinand and of tlie new monarcby which 
he governed to high estimation throughout Eurepe, Spain 
appeared an equal competitor with Franco in the lists of 
ambition. These great kingdoms had for some time felt the 
jealousy natural to emulous neighboi-s. The house of Aragon 
loudly compkined of the treacherous policy of Louis XL 
He had fomented the troubles of Castile, and given, not indeed 
an effectual aid, but all promises of suppoi-t, to the princess 
Joanna, the competitor of Isabel. Eousillon, a province be- 
longing to Aragon, had been pledged to France by John IL 
for a sum of money. It would be tedious to relate the sub- 
sequent events, or to discuss their respective claims to its 
possession.^ At the accession of Ferdinand, Louis XL still 
held Kousillon, and showed little intention to resign it. But 
Charles VIIL, eager to smooth every impediment to his 
Italian expedition, restored the province to Ferdinajid in 
1493. Whether by such a sacrifice he was able to lull the 
king of Ai-agon into acquiescence, while lie dethroned his 
relation at Naples, and alarmed for a moment all Italy with 
the apprehension of French dominion, it is not within the 
limits of the present work to inquire. 

9 1'^'li' '^ "■ ***'■ ^*' '' ""' ™°" tapnrUal Frenpli urllnr I 
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NOTE TO CHAPTER IV. 



Note. Page 2. 



The story of Cava, daughter of count Julian, whose se- 
dnetion by Koderic, the last Gothic king, impelled her father 
to invite the Mooi-s into Spain, enters largely into the cycle 
of Castilian romance and into the gi-ave nai-ratives of every 
historian. It cannot, however, be ti-aced in extant writings 
higher than the eleventh century, whea it appeai-s in the 
Chronicle of the Monk of Silos. There are Spanish histori- 
ans of the eighth and ninth centuries ; in the former, Isidore 
bishop of Beja (Pacensis), who wrote a chronicle of Spain; 
in the latter, Paulus Diaconns of Merida, Sebastian of Sala- 
manca, and an anonymous chronicler. It does not appear, 
however, that these dwell much on Eoderie's re^. {See 
Masdeu, Historia Cridea de Espaiia, vol. xiii, p. 882.) The 
most critical investigators of history, therefore, have treated 
the story as too apocryphal to be staled as a fact. A sensible 
writer in the History of Spain and Portugal, published by 
the Society for the Diffusion of Useful Knowledge, has de 
fended its probabilily, quoting a passage from Fei-reras, a 
Spanish writer of the eighteenth century, whose authority 
stands high, and who ai^es in favor of the tradition from 
the bi'evity of the old chroniclera who relate the fell of Spain, 
and from the want of likelihood that Julian, who liad hitherto 
defended his country with great valor, would have invited the 
Saracens, except through some strong motives. This, if wo 
are satisfied as to the last fact, appears plausible ; but another 
hypothesis has been suj^sted, and is even mentioned by 
cme of the early writers, that Julian, being of Roman descent, 
was ill-affected to the Giothic dynasty, who had never attached 
to thcmseTves the ntuive inhabitanta. This I cannot but 
reckon the less likely explanation of the two. Eoderic, who 
became archbishop of Toledo in 1208, and our earliest an- 
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thority after the monk of Silos, calls Julian "vir nobilia de 
nobiii Gothorum prosapia ortua, iilustris in officio Palatino, 
in armis exereitatus," &c (See Schottus, Hispania Itlusti'ata, 
iL 63.) Few, however, of those who deny the truth of the 
story as it relatea to Cava admit the defection of count Julian 
to the Moors, anil his existence has been doubted. The two 
parts of the story cohere together, and we have no better 
evidence for one than for the other. 

Sonthey, in iiis notes to the poem of Koderic, says, " The 
best Spanish Iiistorians and antiquaries are persuaded that 
there is no cause for disbelieving the uniform and concurrent 
tradition of both Moors and Christians." But this is on the 
usual assumption, that those are the best who ^ree best with 
ourselves. Southey took generally the credulous side, and 
his critical judgment is of no superlative value. Masdeu, in 
learning and laboriousness the first Spanish antiquary, calls 
the stoiy of Julian's daughter "a ridiculous tale, framed in 
the age of romance, when histories were thrust aside (arrin- 
conadas) and any love-lale was preferred to the most serious 
truth." (Hist. Crit. de Eapana, vol. x. p. 223.) And when, 
in another passage (vol. xii. p. 6), he recounts the stoiy at 
lai'ge, he says tliat the silence of all writera before the monk 
of Silos " should be sufficient in my opinion to expel from our 
histoiy a romance so destitute of foundation, which tlie Ara- 
bian romancers doubtless invented for their ballads." 

A modem writer of extensive learning says, " This fable, 
which ]ms found its way into most of the sober histories of 
Spain, was first introduced by the monk of Silos, a chronicler 
of tlie eleventh century,- There can be no doubt that he bor- 
rowed it from the Arabs, but it seems hard to believe that it 
was altogether a tale of their invention. There are facts in it 
whicli an Arab could not have invented, unless be drew them 
ii-ora Christian sources ; and, as I sliall show hereafter, tlie 
Arabs knew and consulted the writings of the Christians." 
(Gayangos, History of the Mohammedan Dynasties of Spain, 
vol. i. p. 513.) It does not appear to be a conclusion from 
this passage that the story is a fiible. For if a chi'onicler of 
the eleventh century borrowed it from die Arabs, and tliey 
again from Christian sources, we get over a good deal of the 
chasm of time. But if writers antecedent to the monk of 
Silos have related the Arabian invasion and the fall of Eod- 
itrio without alluding to so important a point as the treachery 
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of a great GrotHc noble, it seems difficult to resist the infer- 
ence from their silence. 

Gayangos investigates in a learned note (vol. i. p. 537) the 
following points : — By whom and when was the name of 
Ilyan, the Arabic form of Julian, firat introduced into Spanish 
history ? Did sucli a man ever exist ? What were his coun- 
try and religion ? Was he an independent prince, or a triba- 
taiy to the Gothic monarehs ? What part did he take in Ihe 
conquest of Spain by the Arabs ? 

The account of Julian in the Chronicon Silense appears to 
Gayangos indisputably borrowed from some Arabian author- 
ity; and this he pi-oves by several ivriters from the ninth 
century downwarife, " all of whom mention, more or less ex- 
plicitly, the existence of a man living in Africa, and named 
Ilyan, who helped the Arabs to make a conquest of Spain ; to 
which I ought to add that the rape of Ilyan's daughter, and 
the circumstances attending it, may also be read in detail in' 
the Mohammedan authors who preceded the monk of Silos." 
The result of this learned writert investigation is, that Ilyan 
really existed, that he waa a Christian chief, settlec^ not in 
Spain, but on the African coast, and that he beti-ayed, not his 
countiy (except indeed as he waa probably of Spanish de- 
scent), but the interests of his reli^on, by ^sisting the Sara- 
cens to subjugate the Gothic kingdom.^ 

The story of Cava is not ateolulely overthrown by this 
hypothesis, though it cerlamly may be the invention of some 
Clu-istian or Arabian romancer. It is perfectly true that of 
itself it contains no appai-ent improbability. Injuries have 
been tluis inflicted by kings, and thus resented by subjects. 
But for this very reason it was likely to be invented ; and the 
unwillingness with which many seem to surrender so romantic 
a tale attests the probability of its obtaining currency in an 
uncritical period. We must reject it as false or not, according 
as we lay stress on the negative ai-gumentfrom the silence of 
very early writers (an argument, strong even as it is, and 
which would be insuperable if they were less brief and im- 
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perfect) and on the presumptions adduced by Gajangos that 
Julian was not a noble Spaniard; but wr cannot receive thia 
celebrated legeud at any rate with more than a very sceptical 
assent, not sufficient to warrant ws in placing it among iho 
authentic facts of history. 
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CHAPTER V. 

OF GEKMANr TO THE DIKT OF WOKMS IN 1495. 

Sketth of aennsn Hielorj unaer the Bmperora of tho HOUBO of Saionj— Hoobb 
of rraoconii— Henry IV. — House of Suslila— Ercder.o Baibarossi— rail of 

— Rodolph of IfcpBburg — Stile of She Bmplta nffer his Tlmo — CaiiBaa of 
Bsqline of IniperlKl Power — Houbo of Luienlburg — Ohorlea IV. ~ Golden 
Bull— IIouBB of Austris— Frulorio III. — Imperial Cities— Provincial Stilea 

After the deposition of Charles the Fat in 888, which 
finally sevei-ed the coimectior. hetiveeii France and Germany,* 
Arnulf, an illegitimate descendant of Charlemagne, obtained 
the throne of the latter country, in which he was ^^^^^aan 
succeeded by hia son Louis.' But upon the death g ^'J.^^"^ 
of this prince in 911, the German branch of that °" '^°°' 
dynasty became extinct. There remained indeed Charles 
the Simple, acknowledged as king in some parts of France, 
but rejected in others, and possessing no personal claims to 
respect. The Germans therefore wisely determined to choose 
a sovereign from among themselves. They were at this time 
divided into five nations, each under its own duke, and distin- 
guished by difference of laws, as well as of origin ; the Franks, 
whose territory, comprising Franconia and the modem Pala- 
tinate, was considered as the cradle of tlie empire, and who 
seem to have an-ogated some superiority over the rest, the 
Suabians, the Bavarians, the Saxons, uflder which name the 
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inhabitanta of Lower Saxony alone and "Westphalia were in- 
cluded, and the Lorrainers, who oecupied the left bank of the 
Bieouonor Rhine as far as its termiaalion. The choice of 
^o'm. these, nations in their general assembly fell upon 
Conrad, duke of Franconia, according to some 
writers, or at least a man of high rank, and descended through 
females from Charlemagne.' 

Conrad dying without male issue, tlie crown of Gei-many 
Kraseof was bestowed upon Henry the Fowler, duke of 
°^' Saxony, ancestor of the three Olhos, who followed 
fS."" ^™ '" '^''^*'' succession. To Henry, and to the 
i.D.m first Otho, Germany was more indebted than to 
A.^°m ^"y sovereign since Charlemagne. The conquest 
??°^' "^^ ^^^yi and recovery of the imperial title, are in- 
oih^ in. i^eed the most biiUiant trophies of Otlio the Great j 
A.D.9S3. but he conferred far more unequivocal benefits 
upon his own country by completing what liis father had 
begun, her liberation from the inroa^Ja of the Hungarians. 
Two marclies, that of Misnia, erected by Henry the Fowler, 
and_ Ihat of Austria, by Otho, were added to the Germanio 
ten-itoriea by their victories.^ 

A lineal succession of four descents without tlie least 
opposition seems to show thai the Germans were disposed 
to consida- their monarchy as fixed in the Saxon family. 
Otho II. and HI. had been chosen each in his fathei-'s life- 
time, and during legal infancy. The formality of election 
subsisted at that time in every European kingdom ; and the 
imperfect rights of birth required a ratification by public 
assent. If at least France and England were hereditaiy 
monarchies in the tenth century, the same may surely be. 
said of Germany; since we find the lineal succession fully 
as well observed in the last as in the former. But upon the 
early and unexpected decease of Otho HI., a momentary op- 
Henry II. position was offered to Henry duke of Eavai-ia, a 
A.D.lODa. collateral branch of the reigning family. He oh- 
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tained the crown, however, by what contemporary historiana 
call an hereditary title,^ and. it was not until his death in 
1024 tliat the house of Saxony was deemed to be extin- 
guished. 

No person had now any pretensions that could interfere 
with the unbiassed suffi'ages of the nation ; and 
accordingly a general assembly was determined rmucoaia. 
by merit to elect Conrad, sumamed the Salic, a (.^^^^ ^ 
nobleman of Franconia." From thb prince sprang i.i., 1024.' 
three successive emperors, Henry IIL, IV., and "b°7iw' 
V. Perhaps the imperial prerogatives over that ^"'{JY 
insubordinate confederacy never i-eached so high a Honrj v.' 
point as in the reign of Henry III., the second em-*-"'"™' 
peror of the house of Franconia- It had been, as was natural, 
the object of all liis predecessors, not only to render their 
throne hei-editaiy, which, in effect, the nation was wiUing to 
concede, but to surround it with autliority sufficient to control 
the leading vassals. These were the dukes of the four 
nations of Germany, Saxony, Bavaria, Suabia, and Franco- 
nia, and the three ai-chbishops of the Ehenish cities, Mentz, 
Treves, and Cologne. Originally, aa has been more fully 
shown in another place, duchies, like counties, were temporary 
governments, bestowed at the pleasure of the crown. Froni 
this first sti^e they advanced to hereditary offices, and finally 
to patrimonial flefs. But their progress was much slower in 
Germany than in France. Under the Saxon line of empe- 
rors, it appears probable that, although it was usual, and 
consonant to the prevailing notions of equity, to confer a 
duchy upon the nearest heir, yet no positive rule enforced 
this upon the emperor, and some instances of a contrary 
proceeding occui-red.* But, if the royal prei'ogative in this 
respect stood higher than in France, there was a counter- 
vailing principle that pivshibited the emperor from uniting a 
fief to his domain, or even retaining one which he had pos- 
sessed before his accession. Thus Olho the Great granted 
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away bis duchy of Saxony, and Henry II. that of BaTaria. 
Otho the Great endeavored to counteract the efiecls of ihia 
custom by conferring the duchiea that fell into his hands 
upon members of his own family. This policy, though appar- 
ently well eoaceived, proved of no advantage to Otlio, his 
eon and brothei- having mixed in several rebellions against 
him. It was revived, however, by Conrad II. and Henry 
IIL The latter was invested by his father with the two 
duchies of Suabia and Bavaria. Upon his own accession 
he retained iJie former for six year?, and even the latter for 
a short time. The duchy of Franconia, which became var 
cant, he did not regrant, but endeavored to set a precedent 
of uniting flefs to the domain. At another lime, after sen- 
tence of forfeiture agtunst the duke of Bavaria, he bestowed 
that great province on hia wife, the empress Agnes.* He 
put an end altogether to the form of popular concurrence, 
which had been usual when the investiture fad y was 
conferred ; and even deposed dukes hj the se f f w 

princes, without the consent of the diet.' If bm 

with these proofs of authority in the domesti adm -a n 
of Henry III. his almost unlimited contrel o p p 1 1 
tions, or rather the right of nomination that h q d, w 
must consider him as the most absolute m ! h 

annals of Germany. 

These ambitious measures of Hemy III. [ j 1 fify 
Unfiirtunito J^ars of calamity for his son. It a> 
lagnof ceive tliat the misfortunes of He y IV 
Henry IV. pi-jmarily oocasioued by the jealousy wiib which 
repeated violations of their conslilutiomd usages had inspired 
the nobility,* The mere cireumstanee of Henry IV.'s mi- 
nority, under the guardianship of a woman, was enough to 
dissipate whatever power his father had acquired, Harnio, 
archbishop of Mentz, earned the young king away by force 
from hia mother, and governed Germany in his name ; till 
another archbishop, Adalbert of Bremen, obtained greater 
influence over him. Thi-ough the neglect of his education, 
Heniy grew up with a character not well fitted to retrieve 
the mischief of so unprotected a minority; brave indeed, 

iacbniiai,_t. iii.p.SS.ST. of Aschaflinljn^ to tav«ftrmBa a oon- 

Idgii,iilii!ehuiTs3liutBlxyeir30lJ, tbn hia £Lthcc. Straiius, p. 306. St. Mam, 
priocEB of Saiony Me said by LamLett t. Hi. p. 213. 
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well-natured, and affable, but dissolute beyond measure, and 
addicted to low and debauched company. He was , 
soon involved in a desperate war with the Saxons,*'' ' 
a nation valuing itself on its populousneas and riches, jealous 
of the house of Franconia, who wore a crown tliat had 
belonged to tbeir owq dukes, and indignant at Henry's con- 
duct in erecting fortresses tlimiughout their country, 

In ihe progress of this war many of the chief princes 
evinced an unwillingness to support the emperor.' Not- 
withstanding this, it would probably have terminated, as 
other j:ebelliona had done, with no pei-manent loss to either 
parly. But in the middle of tliis contest another for more 
memorable broke out with, the Romaa see, concerning eccle- 
siastical investitures. The motives of this famous quan«l 
will be explained in a different chapter of the present work. 
Its effect in Germany was ruinous to Henry. A. ^^ iq-j 
sentence, not only of excommuaication, but of 
deposition, which Gregory VII. pi-onounced against him, 
gave a pretence to all his enemies, secret aa ivell as avowed, 
to withdraw their allegiance.^ At the head of these was 
Rodolph duke of Suabia, whom an assembly of revolted 
princes raised to the thi-one. We may perceive, in the con- 
ditions of Rodolph's election, a symptom of the real prindple 
that animated the German aristocraey against Henry IV. It 
was agreed that the kingdom should no longer be hereditary, 
not conferred on the son of a reigning monarch, unless his 
merit should challenge the popular approbation.* The pope 
strongly encouraged this plan of rendering the empire elec- 
tive, by which he hoped cither eventually to secure the 
nomination of its chief for the Holy See, or at least, by 
sowing the seed of civil dissensions in Germany, to render 

'SlruTiuB. Schmidt. manifeats gteit aiasaUaOicHon with Iha 

!A party hid been alreadj fbrmed, couit of Home, which lio reprosclica with 

to cniiflrDi tlielf resolntiaDB. It nppeura coidprobExEmu, UfflDa:^ pDnUSok auo. 
cloftrly, upon a little couBliIemtiOD of torltntfl est Dorrobontam, nt rofla no 
Hf^Dr; IV, 'e i«\ga, thit the eccleslDstluil t<?stas no]]] ;ei hseiedlt&t«m, Btsntaatea 

of QerraiDy. The contast ngalast him etbimiii ralile dfenus easst, per eledllonem 

of the Icipocicil prerosalitMirtiich Con- tea ptovenJcet: a! veronon Beet ai^ra 

7aU II. and Heniy III. bai sltnineU to regb alius, «1 si nollet eum populas, 

the nlmoBt. Tii038 whowerefnrobellion qiiem n^om tUcere Tcllel, halwret lo 

agHlnsl Henry were not pleased with potsBlate populus. Brano de Eello Sai 

OrsoryVII. Brono.ButhQrofnhlslo- onion, npnd Strujlum, p. 327. 
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Italy more iadependent. Htmry IV., however, 
greater abilities in his adversitv than Itis early conduct had 
promised. In the last of several decisive battles, Rodolph, 
i.D. lOBO. though victorious, was mortally wounded ! and no 
one cared to take up a gauntlet which was to be won 
with so mach trouble and uncertainty. The Germans were 
sufficiently disposed to submit ; but Etome persevei-ed in her 
unrelenting hatred. At the close of Henry's long reign she 
exdted t^ainst him his eldest son, and, afiei- more than thirty 
years of hostility, had the satisfaction of wearing him down 
with niisfortutse, and casting out his body, as excommunicated, 
from its sepulclire. 

In the reign of his son Henry V. there is no event worthy 
BiHncBop ot °^ much attention, except the termination of the 
the house of great contest about investitures. At Iiis death in 
raneoma. ]^j25 (j,g niale line of the Franconian emper- 
ors was at an end. Frederic duke of Suabia, grandson by 
his mother of Henry IV., liad inherited their pat- 
rimonial estates, and seemed to represent their 
dynasty. But both tlie last emperors had so many enemies, 
and a disposition to render the crown elective prevailed so 
bim«dii of strongly among the leading princes, that Lothaire 
Loiuaira. 3i,i;e of Sasony was elevated to the throne, though 
rather in a tumultuous and tn'egular manner.^ Lolliaire, who 
had been engaged in a revolt against Henry V., and the chief 
of a nation that bore an inveterate hatred to the house of 
Franconia, was the natiu'al enemy of the new fiimily that 
derived its importance and pretensions from tliat slock. It 
was the object of his reign, accordingly, to oppress the two 
brothera, Frederic and Conrad, of the Hohenstauffcn or 
Suabian family. By this means he expected to secure the 
succession of the empire for his son-in-law, Heniy, sur- 
named the Proud, who married Lothaiye's only child, was 
fourth in descent from Welf, son of Azon niarquls of Este, 
by Cunegonda, heiress of a distinguished family, the Welfe 
of Altorf in Suabia. Her son was invested wi^ the duchy 
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of Bavaria in 1071. His descendant, Henry the Proud, 
represented also, through liis motJier, the ancient dulies of 
Saxony, surnamed Billung, fi-om whom lie derived the Suchy 
of Luncburg. The wife of Lothalre transmitted to her 
daughter the patrimony of Henry the Fowler, consisting of 
Hanover and Erunswie. Besides this great dowry, LolLaire 
bestowed upon his son-in-law the duchy of Saxony in addi- 
tion to that of Bavaria.' 

This amazing preponderance, however, tended to alienate 
the princes of Germany from Lotliaire'a views in favor of 
Henry ; and the latter does not seem to have possessed abili- 
ties adequate io his eminent station. On the death of Lo- 
tUdre in 1138 the partisans of the house of Suabia made a 
hasty and irregular election of Conrad, in which the Saxon 
taction found itself obliged to acquiesce.^ The new emperor 
availed himself of the jealousy which Henry the Hgose of 
Proud's aggrandizement had excited. Under pre- sunbia,. 
l«nce that two duchies could not legally be held by ""^ ^^^ 
the same person, Henry was summoned to resign *■" ^-^^ 
one of them ; and on his refusal, the diet pronounced, that he 
had incurred a forfeiture of both. Henry made but little 
resistance, and before his deatli, whicli happened soon after- 
wai-ds, saw himself stripped of all hia hereditary as well as 
acquired possessions. Upon this occasion the „ 
famous names of Guelf and Ghibelin were first oSfifcalid 
heard, wliich were destined to keep alive the flame o*''™"'"- 
of civil dissension in far distant countries, and after their 
meaning had been forgotten. The Guelfs, or Welfs, were, as 
I have said, the ancestors of Henry, and the name has be- 
come a sort of pati-onymic in liis family. The word Ghibelin 
is derived from Wibelung, a town in Fi-aneonia, whence the 
empei-ors of that line ai-e said to have sprung. The house 
of Suabia were considered in Germany as representing that 
of Franconia; as the Guelfs may, without much impropriety, 
be deemed to represent the Saxon line.' 

Though Conrad HI. left a son, the choice of the electors 
fell, at his own request, upon his nephew Frederic p„a8rio 
Barbarossa.* The most conspicuous events of this B»t>™™sa. 
great empei-or'g life belong to the history of Italy. At homo 

' PfslKil, AlirSgc ChronologiquD da aSoliiniflt, 
mtafoira d'Allunuigne, t. i. p. m (Pa- a Struvlua, p 370lma378, 
na, 1777,) Gibbon's inUnulties of the <Striiiim, 
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he was feared and respected ; the imperial prerogatives stood 
as high during his reign as, after their previous decline, it 
was possible for a single man to carry them.^ But the only 
circumstance which appears memorable enough for the pres- 
Faii of ent sketch is the second fall of the GueFs. Henry 

Bwry the (he Lion, son of Henry the Proud, had been re- 
stored by Conrad III. to his fathei^'s duchy of 
*■"■ ' ■ Saxony, resigning hia claim to that of Bavaria 
whicli had beeo conferred on the mai^ave of Austria. This 
renunciation, which indeed was only made in his name during 
childhood, did not prevent him irom urging the emperor 
Frederic to restore the whole of his bii-thright ; and Fred- 
eric, his flrst-eousin, whose life he had saved in a sedition at 
Kome, was induced to comply with this request in 1156. Fai 
from evincing that political jealousy which some writers im 
pute to him, the empei-or seems to have carried his generasitj 
beyond the limits of prudence. For many years Iheir unioi 
was apparently cordial. But, whether it was that Henry took 
umbrage at part of Frederic's conduct,^ or thai; mere ambition 
rendered him ungrateful, he certiunly abandoned his sover- 
eign in a moment of distress, refusing to give any assislanee 
in that expedition into Lombardy which ended in the unsuc- 
cessful battle of Legnano. Frederic could not forgive this 
injury, and, taking advantage of complaints, which Henry's 
power and haughtiness had produced, summoned him to an- 
swer chains in a general diet. The duke refused to appear, 
and, being adjudged ooatumacioua, a sentence of confiscation, 
similar to that which ruined his father, fell upon his head ; 
and the vast imperial fiefs that he possessed were shared 
among some potent enemies." He made an inefFeclual resist- 
ance ; like his father, he appears to have owed more to for- 
tune than to nature ; and after three years' exile, was obliged 
to remain content with the i-cstoralion of his alodial estates 
in Saxony. These, fifty years afterwards, were converted 
into imperial fiefs, and became the two duchies of the house 

lpfeffel,p.B4I. onsy of the GiicHS, and as illepillyp™ 
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of Bninswic, the liaeal representatives of Henry the Lion, 
and inheritors of the name of Guelf.' 

Notwithstanding the prevailing spirit of the German 
oligarchy, Frederic Barbarossa had found no difficulty in 
procuring the election of his aoa Henry, even during infancy, 
as his successor,^ The fall of Henry the Lion Henry vi. 
had greatly weakened the ducal authority in *■"■ ^^■ 
Saxony and Bavaria; the princes who acquired that tille, 
especially in the former country, finding that the secular and 
spiritual nobility of the first class had taken the opportunity 
to raise themselves into an immediate dependence upon the 
empire. Henry VI. came, therefore, to the crown with con- 
sidei-able advantages in respect of prerogative; and these 
inspired him with the bold scheme of declaring the empire 
hereditary. One is more surprised to find that he had no 
contemptible prospect of success in this attempt: fifiy-two 
princes, and even what appeal's hardly credible, the See of 
Rome, under Clement III., having been induced to concur in 
it. But the Saxons made so vigorous an opposition, that 
Henry did not think it advisable to persevere.' He procured, 
however, the election of hia son Frederic, an infent only two 
years o\d. But, the emperor dying almost immediately, a 
powerful body oE princes, supported by Pope Innocent III., 
were desirous to withdraw their consent. Philip pj,,,. ^^^ 
duke of Suabia, the late king's brother, unable to onmiv. 
secure his nephew's succession, brought about his *'°' *^^''" 
own election by one party, while another chose Otho of 
Brunswic, younger son of Henry the Lion. This double 
election i-enewed the rivalry between the Guelfs and Ghlbe- 
lins, and threw Germany into confusion for several years. 
Philip, whose pretensions appear to be the more legitimate 
of the two, gained ground upon his adversary, notwithstand- 
ing the opposition of the pope, till ho was assassinated in 
consequence of a private resentment. Otho IV. reaped the 
benefit of a crime in which he did not participate, and became 
for some years undisputed sovereign. But, having offended 
(he pope by not entirely abandoning his imperial ^^^ j^^g 
rights over Ilaly, he had, in the latter part of his 
reign, to contend against Frederic, son of Heniy VL, who, 

' Putfsr, p, 220. tarn, dlntlncta proxIoiDrnni Bucccarionc, 
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having grown up to manhood, came iato Germany as heir of 
the house of Suabia, and, what was not very usual in his own 
history, or that of his family, the favored candidate of the 
Holy See. Otho IV. had been almost entirely deserted except 
by his natural subjects, when his death, in 1218, removed 
every difflcully, and left Frederic II. in tiie peaceable posses- 
sion of Germany. 

The eventful life of Frederic IL was chiefly passed in 
tfceoeric n. ^^7\ '^'^ preserve his hereditary dominions, and 
chastise the Lombard cities, were the leading ob- 
jects_ of his political and military career. He piud therefore 
but little attention to Germany, from which it was in vain 
for any emperor to expect effectual assistance towards objecta 
of his own. Careless of prerogatives which it seemed hardly 
worth an effort to preserve, he sanctioned the independence 
of the princes, which may be properly dated from his reign. 
In return, they readily elected his son Henry king of the 
Romans ; and on his bemg implicated in a rebellion, deposed 
him with equal i-eadiness, and substituted his brother Com-ad 
at the emperor's requesL^ But in the latter part of Fred- 
eric's reign the deadly hatred of Rome penetrated beyond 
Conse- I'^e Alps. After his solemn deposition in the coun- 

tKo^coun^i "'^ °^ Lyons, he was incapable, in eccle.siaslical 
of Lyons. eyes, of holding the imperial sceptre. Innocent 
*j). 1215, ^^- foun'^j however, some difficulty in setting upa 
i n 1243 '''*' emperor. Henry landgrave of Thuringia 
made an indifferent figure in this character. Upon 
his death, William count of Holland was chosen by the party 
adverse to Frederic and his son Conrad j and after the em- 
peror's death he had some success against the latter. It ia 
hard indeed to say thai any one was actually sovereign for 
twenty-two years that followed the death of Frederic IL: 
Grand iQ- ^ peiiod of cofitested title and universal anarchy, 
Jf^e^m. which is usually denominated the grand interreg- 
num. On the decease of William of Holland, in 
An.i27E. 1256, a schism among the electors produced the 
^=>^f* double choice of Richard earl of Cornwall, and 
"'" ■ Alfonso X, king of Castile. It seems not easy to 
determine which of these candidates had a legal majority of 
votes ; " but tlie subsequent recognition of almost all Germany, 

' Struviua, p. 4ET. of Treics, tuTlne got noBaeasiQii at tho 
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and a t of posseasioa evidenced by public acta, which have 
b 1 Id valid, as well as the general consent of contem- 
p an may juatify us in adding Richard lo the imperial 
It Tl e choice indeed was ridiculous, as he possessed no 
tal nts which could compensate for his want of power; but 
th 1 tors attuned their objects; to perpetuate a state of 

f n by which their own independence was consolii 
and to plunder without scruple a man, like Mdius at ] 
rich and foolish enough to purchase the first place upon 
earth. 

That place indeed was now become a mockery of greal- 
uess. For more than two centuries, notwithstand- 
ing the temporary influence of Frederic Barbarossa |^^»nic*° 
and hb son, tlie imperial aulhority had been consutu. 
in a state of gradual decay. From the time of """■ 
Frederic II. it had bordered upon absolute insignificance ; 
and the more prudent German princes were slow to canvass 
for a dignity so little accompanied by respect. The changes 
wrought in the Germanic constitution dui-ing the period of 
the Suabian emperors chiefly consist in the estabhshment of 
an oligarchy of electors, and of the territorial sovereignly of 
(he princes. 

1. At the extinction of the Franconian line by the death 
of Henry V. it was determined by the German 
nobility to make their empire practically elective, ^'^'""■ 
admitting no right, or even natural pretension, in the eldest 
eon of a reigning sovereign. Their choice upon former oc- 
casions had been made by fi'ee and general suffrage. But it 
may be presumed lliat each nation voted unanimously, and 
according to the disposition of its duke. It is probable, too, 
that the leaders, after discussmg in previous deliberations the 
merits of the several candidates, submitted their own i-csolu- 
tiona to the assembly, which would generally concur in them 
without hesitation. At the election of Ijothaire, in 112i, we 

preteifeofappreheadliisiiolenoo. Thej OllMat had voted lorAlfcnso, ani (hat 
met onto lia mlH.ima the™ elected ho dli not thinl! fit tn T«rp^,S™ >h.i, 
Bidhanl. Aflormrdi Alibnao ™a cUosen aot. ""ds m lo recognize Ibcir 

(beToto oEOttocat king of Bohemfa, it la Bf4ul>« that S&nylarsh™M™rt 
which >™md turn Iho scale. Souib time the coXan-, on the BulhMlv of an to 
™''J ?>,''r^"'"l-n-'? "f'n" t.**' ^ »trunienl of Hodolph. which erptcBsly 
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find an evident instance of tliia previoua choice, or, as it was 
called, prtetaxatioTi, from which the electoral college of Grer- 
many has been derived. The prineea, it is said, trusted the 
choice of an emperor to ten persons, in whose judgment they 
promised to acquiesce.' TWs precedent was, in all likeli- 
hood, followed at all subsequent; elections. The proofs indeed 
are not perfectly clear. But in the famous privilege of 
Austria, granted by Frederic T. in 1156, he bestows a rank 
upon the newly-created duke of that country, immediately 
after the electing princes (post principes electores); ^ a sti-ong 
presumption that the right of pretasation was not only estab- 
lished, but limited to a few definite persons. In a letter of 
Innocent III., concerning the double election of Philip and 
Oiho in 1198, he asserts the latter to have hUd a majority ic 
his favor of those to whom the right of election chietly be- 
longs (ad quos principaliter spectat electio)." And a law of 
Otho in 1208, if it be genuine, appeai-a to fix the exclusive 
privilege of the seven electors.* Nevertheless, so obscure is 
this important part of tlie Germanic system, that we find 
four ecclesiastical and two secular princes concurring with 
the regular electors in the act, as reported by a contemporary 
writer, that ci-eates Conrad, son of Frederic II., king of the 
Eomans.* This, however, may have been an iiTegular de- 
viation from the principle already established. But it is 
admitted that all liie princes retained, at least during the 
twelfth century, their consenting suf&age ; like the laity in 
an episcopal eleelJon, whose approbation continued to be 
necessary long after the real power of choice had been 
withdrawn froia them.° 

It is not easy to account for all the circumstances that 
gave to seven spiritual and temporal princes this distinguish- 
ed pregminence. The three archbishops, Menta, Treves, and 
Cologne, were always indeed at the head of the German 
church. But the secular electors should naturally have been 
the dukes of four nations; Saxony, Fraitconia, Suabia, and 
Bavaria. We find, however, only the first of these in the 

1 StniyioB, p. 867. BelunUt, t iii. the stjle of tha act of oleoUon from Ihs 
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undisputed exercise of a vote. It seeras probable that, when 
the electoral princes came to be distinguished from the real^ 
their privilege was considered as peculiarly connected with 
the discharge of one of t!ie gi-eat offices in the imperial 
court. These were attached, as early as the diet of Meatz 
in 1184, to tlie four electors, who ever afterwards possessed 
them: the duke of Saxony having then officiated as arch- 
marshal, the count palatine of the Khine as arch-steward, 
the king of Bohemia as arch-cupbearer, aod the margrave 
of Brandenburg as arch-chamberlain of the empire.^ But 
it still continues a problem why the three latter offices, ivith 
the electoral capacity as their incident, should not rather have 
been granted to the dukes of Frauconia, Suabia, and Bavaria. 
I have seen no adequate explanation of this circumstance ; 
which may perhaps lead us to presume that the right of pre- 
election was not quite so soon confined to the precise number 
of seven princes. The final extinction of two great original 
duchies, Fi-anconia and Suabia, in the thirteenth century, 
left tlie electoral rights of the count palatine and the mai^ 
ffl-ave of Brandenburg beyond dispute. But the dukes of 
Bavaria continued to claim a vote in opposition to the kings 
of Bohemia. At tlie election of Rodolph in 1272 the two 
brothers of the house of Wittelsbach voted separately, as 
count palatine and duke of Lower Bavaria, Ottocar was ex- 
cluded upon this occasion ; and it was not till 1390 that the 
suffrage of Bohemia was fully recognized. The Palatine 
and Bavarian branches, however, continued to enjoy lieir 
family vote conjointly, by a determination of Rodolph ; upon 
which Louis of Bavaria slightly innovated, by i-endering the 
suffi-age alternate. But the Golden BuU of Charles IV. put 
an end to all doubts on the rights of electoral houses, and al>- 
solutcly excluded Bavaria from voting. The limitation to 
seven electora, first perhaps flsed by acddent, came to be in- 
vested with a sort of mysterious importance, and certainly 
was considered, until times comparatively recent, as a funda- 
mental law of the empire.* 

2. It might appear natural to expect that an oligarchy of 
seven persons, who had thus excluded their equals Prfnoea and 
from all share in the election of a sovereign, would ^^lot''^'''' 
assume still greater authority, and trespass fur- '^'s- 
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ther upon the less powerful vassals of the empire. But 
while the electors were establishing their peculiar privilege, 
the class iiomediately inferior raised itself by important acqui- 
Bitions of power. The German dukes, even after they be- 
came hereditary, did not succeed in compelling the chief nobil- 
ity within their limits to hold their lands in fief so completely 
as the peers of France had done. The nobles of Siiabia re- 
ftised to follow their duke into the field agwnst the emperor 
Conrad U.^ Of this aristocracy the superior class wei-e de- 
nominated princes; an appellation which, after the eleventh 
century, distinguished them from the untitled nobility, most of 
whom were their vassals. They were constituent parts of all 
diets J and though gradually deprived of their original partici- 
pation in electing an emperor, possessed, in all other i-especta, 
the same rights as the dukes or electoi-s. Some of them were 
fully equal to the electors in birth as well as extent of domin- 
ions ! such as the princely houses of Austria, Hesse, Brunswic, 
and Misnia. By the division of Henry the Lion's vast terri- 
tories,^ and by the absolute extinction of the Suabian family 
in the following century, a great many princes acquired ad- 
ditional weight. Of the aacient duchies, only Saxony and 
Bavaria remained ; the former of which especially was so dis- 
membered, that it was vain to attempt any renewal of the 
ducal jurisdiction. That of the emperor, formerly exercised 
by the counts palatine, wentalmost equally into disuse during 
the contest between Philip and Otho IV. The princes ac- 
cordingly had acted with sovereign independence within their 
own fiefe before the reign of Frederic 11. ; but the legal rec- 
ognition of their immunities was reserved for two edicts ot 
that emperor ; one, in 1220, relating to ecclesiastical, and the 
other, in 1232, to secular princes. By these he engaged nei- 
ther to levy the customary imperial dues, nor to permit the 
jurisdiction of the palatine judges, within the limits of a state 
of the empire ; ' concessions that amounted to little less tiian 
an abdication of his own sovereignty. From this epoch the 
territorial independence of the states may be dated. 

A class of titled nobility, inferior to the princes, were the 
counts of the empire, who seem to have been separated from 
the former in the twelflh century, and to have lost at the same 
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time their right of voting in the diefs.^ In some parts of 
Germany, cliiefly in Pmnconia and upon the Rhine, there 
always exisfed a veiy numerous body of lower nobility ; unti- 
tled at least till modem times, but subject to no superior ex- 
cept the emperor. These are supposed to have become im- 
mediate, after the destruction of the house of Suabia, withm 
whose duchies they had been comprehended.^ 

A short interval elapsed after the death of Richard of Corn- 
wall before the electors could be induced, by the 
deplorable state of confusion into which Germany KpS^ 
had faUeii, to fill the imperial throne. Their choice ^•P^^'St- 
was however the best that could have been made. ''"' 
It fell upon Eodolph count of Hapsburg, a prmce of very an- 
cient family, and of considerable possessions as well in Switz- 
o-land as upon each bank of the Upper Rhine, but not suffi- 
ciently powerful to alarm the electoral oligarchy. Eodolph was 
brave, active, and juat ; but his characteristic quahty appears 
to have been good sense, and judgment of the rarcumstances 
m whicli he was plac«d. Of this he gave a signal pi-oof in 
rehnquishing the fevorite pi-oject of so many precediii em- 
perors, and leaving Italy altogetlier to itself. At home he 
manifested a vigilant spirit in admhiistei'ing justice, and is 
^id to have destroyed seventy strongholds of noble robbers in 
Thuringia and otter parts, bringing many of the criminals to 
capital punishment" But he wisely avoided ^vmg offence to 
the more powerful princess and during his i-eign there were 
hardly any rebellions in Germany. 

It was a very reasonable object of every emperor to ag- 
grandize his femily by investing his near kindred investment 
with vacant flefs J but no one was so fortunate in"fi^«™ 
his opportunities as Rodolph. At his accession, dnc^S 
Austria, Styria, aad Carniola were in the hands of ■*°=''**- 
Ottoear king of Bohemia. These extensive and fertile coun- 
tries had been formed into a mai-ch or margraviate, aiier the 
victories of Otho the Great over the Hungarians. Frederic 
Barbarossa erected them info a dueliy, with many distinguish 
ed privileges, especially that of female succession, hithert 
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unknown in the feudal principalities of Germany.* Upon 

the extinction of the house of Bamherg, which had enjoyed 

this duchy, it was granted by Frederic II. to a cousin of his 

own name ; after whose death a disputed succession gave rise 

to several changes, and nltimately enabled Otfocar to gain 

pc«session of the country. Against this king of Bohemia 

-J.. Eodolph waged two successful ware, and recovered 

**"' ' the Austrian provinces, which, as vacant flefs, he 

conferred, with the consent of the diet, upon his son Albert.' 

Notwithstanding the merit and popularity of Rodolph, 

the electors refused to choose his son king of the 

^^rf Js Romans in his lifetime ; and, after his death, d&- 

Eodoiph. termined to avoid the appearance of hereditary 

succession, put Adolphus of Nassau upon the throne. There 

is very little to attract notice in the domestic history 

of the empire during the nest two centuries. From 

Adolphus to Si^smund every emperor had either to 

■ struggle against a competitor claiming the majority 
of votes at his election, or against a combination 

■ of the electors to dethrone Mm. The imperial 
authority became more and more ineffective ; 

''' yet it was frequently made a subject of reproach 
agMnst the emperors that they did not main- 
, tain a sovereignty to which no one was disposed to 
submit. 

It may appear surprising that the Germanic confederacy 
under the nominal supremacy of an emperor should have 
been preserved in circumstances apparently so calculated to 
dissolve it. But, berfdes the natural effect of prejudice and a 
famous name, (here were sufficient reasons to induce the elec- 
tors to preserve a form of government in which they bore so 
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dedded a sway. Accident had in a considerable degree re- 
sti'icted the electoral guflrages to seven princes. Withoat 
the college there were houses more substantially powerful 
than any within it. The duchy of Saxony had been subdi- 
vided by repeated pai-tilions among chiidren, till the electoral 
right was vested in a prince who possessed only the small 
territory of Wittenberg. The great families of Austria, Ba- 
varia, and Loxemburg, though not electoral, were the real 
heads of the German body ; and though the two former lost 
much of their influence for a time through the pernicious 
custom of partition, the empire seldom looked for its head to 
any other house than one of these three. 

"While the duchies and counties of Germany retained their 
original character of offices or governments, they cnstom o( 
were of course, even though considered as hered- paj^finn. 
itary, not subject to partition among children. When they 
acquired the nature of fiefs, it was still consonant to the prin- 
ciples of a feadal tenure that the eldest son should inherit 
according to the law of primogeniture ; aa inferior provision 
or appanage, at most, being i-eserved for the youi^er children. 
The law of England favored the eldest exclnsively ; that of 
Frantte gave him great advantages. But in Germany a dif- 
ferent rule began to prevail about lie thirteenth century.' 
An equal partition of the inheritance, without the least regard 
to priority of birth, was tiie general law of its principalities. 
Sometimes this was effected by undivided possession, or ten- 
ancy in common, the brothei^ residmg together, and reigning 
jointly. This tended to preserve the integrity of dominion; 
but as it was frequently incommodious, a more usual practice 
was to divide the territory. From such partitions are derived 
ttiose numerous independent principalities of the same house, 
many of which still subsist in Germany. In 1589 there were 
eight idgning princes of the Palatine fomily; and fourteen, 
in 1676, of that of Saxony.' Originally these partitions were 
in general absolute and without reversion ; but, as their efiect 
in weakening families became evident, a practice was intro- 
duced of making compacts of reciprocal succession, by which 
a fief was prevented from escheating to the empire, until all 

I Scbmlilt, t. [t. p. as. Pleffel, p. 289, vided into Eire briuiches, Ssden una 
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the mala posterity of the first feudafory aliould be extinct. 
Thus, while the German empire survived, all the princes of 
Hesse or of Saxony had reciprocal contingencies of succes- 
sion, or what our lawyers call cross-remEunders, to each other's 
dominions. A different system was gradually adopted. By 
the Golden Bull of Charles IV. the electoral territory, that 
ia, the particular district to wliich the electoral suffrage was 
inaeparahly attached, became incajiahle of partilJon, and was 
to descend to the eldest son. In the fifteenth century the 
present house of Brandenbui^ set the first example of estab- 
lishing primogeniture by law; the principalities of Anspach 
and Bayreutb were diamemhered from it for tbe benefit of 
younger branches ; but it was declared that all the other do- 
minions of the family should for the future belong exclusively 
to the reigning elector. This politic measure was adopted in 
several otlier iamiliea; but, even in the sixteenth century, 
the prejudice was not removed, and some German princes 
denounced curses on their posterity, if they should introduce 
die impious custom of primogeniture.^ Notwithstanding these 
sobdiviaiona, and the most remarkable of those which I have 
mentioned are of a date rather subsequent to the middle ages, 
the antagonist principle of consolidation by various means of 
acquisition was so actively at work that sevei'al princely 
houses, especiaUy those of Hohenzoilem or Brandenburg, of 
Hesse, Wirtembui^ and the Palatinate, derive their impor- 
tance from the same era, the fourteenth and fifteenth centuries, 
in which the prejudice against primogeniture was the ati-ong- 
est. And thus it will often be found in private patrimonies ; 
the tendency to consolidation of property works more rapidly 
than tliat to its disintegration by a law of gavelkind. 

Weakened by these subdivisions, the principalities of Ger- 
many in the fourteenth and fifteenth centuries shrink to a 
more and more diminutive size in the scale of nations. But 
House ot one family, the most illustrious of the former age, 
Lniemburg, ^^^^ iggg exposed to this enfeebling system. Henry 
VH. count of Luxemburg, a man of much more personal 
merit than hereditary importance, was elevated to the empire 
in 1308. Most part of his short reign he passed in Italy ; 
bnt he had a fortunate opportunity of obtaining the crown of 
Bohemia for his son. John king of Bohemia did not himself 
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wear the imperial crown ; but three of his deseendants pos- 
sessed it, with less interruplion than could have been expected. 
His soa Chai-les IV. succeeded Louis of Bavaria in 1347; 
not indeed without opposition, for adouble election and a civil 
war were matters of course in Germany. Charles IV. has 
been treated with more derision by his contemporaries, and 
consequently by later writers, than almost any prince in his- 
tory ; yet he was remarkably successful in the only objects 
that he seriously pursued. Deficient in personal courage, 
insensible of humihalion, bending without shame to the pope, 
to the Italians, to the electors, so poor and so little reverenced 
as, to be arrested by a butcher at Worms for want of paying 
his demand, Charles IV. affoi-ds a proof that a certain dex- 
terity and cold-blooded perseverance may occasionally supply, 
in a sovei'eign, tlie want of more respectable qualities. He 
has been reproached with neglecting the empire. But he 
never designed to trouble himself about the empire, except 
for his private ends. He did not neglect the kingdom of 
Bohemia, to which he almost seemed lo render Germany a 
province. Bohemia had been long considered as a flef of 
the empire, and indeed could pretend to an electoral vote by 
no other title. Charles, however, gave the states by law the 
right of choosingaking, on the extinction of the royal family, 
which seems derogatory to the imperial prerogative.* It was 
much more material that, upon acquii-ing Brandenburg, pai-tly 
by conquest, and partly by a compact of succession in 1373, 
he not only invested his sons with it, which was conformable 
to usage, but tried to annex that electorate forever to the 
kingdom of Bohemia.^ He constantly resided at Prague, 
where he fouaded a celebrated university, and embelliSied 
the city with buildings. This kingdom, augmented also dur- 
ing his ireign by the acquisition of Silesia, he bequeathed to 
his son Wenceslaus, for whom, by pliancy towards the elec- 
tors and the court of Rome, he had procured, against all 
recent example, the imperial snccession." 

The reign of Charles IV. is distinguished in the constitu- 
tional history of the empire by his Golden Bull ; ooiaen Ban. 
an instrument which finally ascertained the pre- *■"■ ^^' 
rogatives of the electoral college. The Golden Bull ter- 
minated the disputes which had arisen between different 
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raemljers of the same house as to their right of suffrage, 
which was declared inherent in certain definite territories. 
The number was absolutely restramed to seven. The place 
of legal imperial elections was iixed at Frankfort; of coro- 
nations, at Aix-la-Chapelle ; and the latter ceremony was to 
be performed by the archbishop of Ck)Iogne. These regular 
fions, though consonant to ancient usage, had not always been 
observed, aad their neglect had sometimes excited questions 
as to the validity of elections. The dignity of elector was 
enhanced by the GioHen Bull as highly as an imperial edict 
could carry it; they were declared equal to kings, and con- 
spiracy against their persons incurred the penalty of high 
treason.^ Many other privileges are gi-anted to render them 
more completely sovereign within their dominions. It seems 
extraordinary that Charles should have voluntarily elevated 
an oligarchy, from whose pretensions his predecessors had 
frequently suffered injury. But be had more to apprehend 
irom the two great families of Bavaria and Austria, whom 
he relatively depressed by giving such a preponderance to 
the seven electors, than from any members of the college. 
By his compact with Brandenburg he had a fair prospect of 
adding a second vote io his own ; and thei-e was more room 
for intrigue and management, which Charles always preferred 
to arms, with a small number, than with the whole body of 
princes. 

The next reign, nevertheless, evinced the danger of in- 
iMpfBiaon vesting the electors with such preponderating 
ofVences- authority. Wenceslaus, a supine and voluptuous 
man, less respected, and more negligent of 
Germany, if possible, than his fether, was regularly deposed 
by a majority of the electoral college in 1400, 14113 right, 
if it is to be considered as a right, they had already used 
against Adolphus of Nassau in 1298, and against Louis of 
Bavaria in 1346. They chose Eobert count palatine instead 
of Wenceslaus ; and though the latter did not cease to have 
some adherents, Robert has generally been counted among 
the lawful emperors.' Upon Ms death the empire returned 

iPfcael, p, 13S5; Patter, p. 2n; a m^, of [he oKiea Tpe^doa Boma 
SchiniiJt,t. fT. p.666. TLe Qoldcn Bull princna. conHnnsfl to recognlra Wenees- 



siedbv Google 



Gehmaki-. house or AUSTRIA. 87 

to the house of Luxemburg ; Wenceslaus himself waiving 
his rights in favor of his hrother Sigismund of Hungary.' 

The house of Austria ha^ hitherto given but two emperors 
to Germany, Eodolph ite founder, and his soa niouae of 
Albert, whom a successful rebellion elevated ia ■*'"'^''- 
the place of Adolphus. Upon the death of Henry of Lux- 
emburg, in 1813, Frederic, son of Albert, disputed the 
election of Louis duke of Bavaria, alleging a majority of 
genuine votes. This produced a civil war, in which the 
Austrian party were entirely worsted. Though they ad- 
vanced no pretensions to the imperial dignity dui-ing the r^t 
of the fourteenth century, the princes of that line added to 
their possessions Carinfhia, Istria, and the Tyrol. As a 
counterbalance to these acquisitions, they lost a great part of 
their ancient inheptance by unsuccessful wars with the Swiss. 
According to the custom of partition, so injurious to princely 
houses, their dominions were divided among three branches : 
one reigning in Austria, a second in Stjna and Albert n. 
the adjacent provinces, a third in the T^ol and *•"■ ^**^- 
Alsace. This had in a considerable degree eclipsed the 
glory of the house of Hapsburg. But it was now its destiny 
to revive, and to enter upon a career of prosperity which has 
never since been permanently interrupted. Albert duke of 
Austria, who had married Sigismund's only daughter, the 
queen of Hungary and Bohemia, was raised to the imperial 
throne upon the death of his father-in-law in 1437. He died 
in two years, leaving hia wife pregnant with a son, Ladislaua 
Posthumus, who afterwai-ds reigned in the two kingdoms just 
mentioned ; and the choice of 5ie electors feD upon Frederic 
duke of Styria, second-cousin of the last emperor, from 
whose posterity it nevei- departed, except in a single instance, 
upon the extinction of his male line in 1740. 

Frederic HI. reigned fifty-three years, a longer period 
than any of his predecessors ; and his pei-sonal ^^^^ ^ 
charaetor was more insignificant. With better Brederio nr. 
fortune than could he expected, considering both J^.^***~ 
these circumstances, he escaped any overt attempt 

f.'bjaltinl mnjorily. Honev- title mas ICBLtimale, Strurins, p. 681i. 
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to dejiose him, though such a project was sometimes in agi- 
tation. He reigned during an interesting age, full of 
remarltable events, and big with othei-s of more leading 
importance. The destruction of the Greek empire, and 
appearance of the victorious crescent upon the Danube, gave 
an unhappy distinction to the earlier years of his reign, and 
displayed his mean and pusillanimous charaeter in ciroum- 
stancea which demanded a hero. At a lalflr season he was 
drawn into contentions with France and Burgundy, which 
ultimately produced a new and more general combination 
of European poiitica, JPrederie, always poor, and scarcely 
able to protect himself in Austria from the seditions of his 
Rubjeels, or the inroads of the king of Hungary, was yet 
another founder of his family, and leit their fortunes incom- 
parably more prosperous than at his accession.^ The mar- 
riage of his son Maximilian with the heiress of Burgundy 
began that aggrandizement of the house of Austria which 
Frederic seems to have anticipated.^ The electors, who had 
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lost a good deal of their former spirit, and were giown 
sensible of the necessity of choosing a powerful sovereign, 
made no opposition to Maximilian's hecoming king of die 
Eomans in his father's lifetime. . The Anstrian provinces 
were reunited either nnder Frederic, or in the first years of 
Mairimilian ; so that, at the close of that period which we 
denominate the Middle Ages, the German empu^, sustained 
by the patrimonial dominions of its chief, became again con- 
siderable in the scale of nations, and capable of preserving 
a balance between tie ambitious monarchies of France and 

The period between Eodolph and Fi-ederie lU. is distm- 
giiished by no dreumstance so interesting as the prosperous 
state of the free imperial dties, which had attained their 

maturity about the commencement of that interval. „ ™ ^ 

We fiDd the cities of Germany, in the tenth cen- SS^/ 
tury, divided mto such as depended immediately ™' °"^- 
upon the empire, which were usually governed by their 
bishop as imperial vicai-, and such as were included in the 
territories of the dukes and counta.* Some of the foi-mer, 
lying principally upon the Ehine and in Franconia, acquired 
a certMn degree of importance before the expiration of the 
eleventli century. Worms and Cologne manifested a zealous 
attachment to Henry IV., whom tbey supported in despite of 
their bishops.^ His son- Henry V. granted privileges of en- 
franchisement to the mferior townsmen or artisans, who had 
hitherto been distinguished from the upper class of freemen, 
and particularly relieved them from oppressive usages, which 
either gave the whole of their movable goods to the lord 
upon their decease, or at least enabled him to seize the best 
chattel as his herioL' He took away the temporal authority 
of the bishop, at least in several instances, and restored the 
cities to a more immediate dependence upon the empire. 
The citizens were classed in companies, according to their 
several occupations ; an institution which was speedily adopted 
in oUier commercial countries. It does not appear that any 
Gei-man city had obtamed, undei' this emperor, those privi- 
leges of choosmg its own magistrates, which were conceded 

1 PfeSoI, p. isr. Tho OtLoa naoptcd to the lav oriatocraiv PuttEr n 18S- 
Uio Eame polioj in Gctmany which Ihaj Stru.iua, p,a62. 
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about the same time, in a few instaaces, to ihose of France.' 
Gradually, however, they began to elect councils of citizens, 
as a sort of senate and magistracy. This innovation might 
perhaps take place as early as the reign of Frederic L ; ^ at 
least it was fully eslablished in that of his grandson,' They 
were at firat only assistants to the imperial or episcopal 
bailiff, who probably continued to administer criminal justice. 
But ia the thu-teenth century the citizens, grown richer and 
stronger, either purcliased the jurisdiction, or usurped it 
thmugh the lord's neglect, or drove out the bailiff by force.' 
The great revolution in Franconia and Suabia occasioned by 
the fall of the HoheiistaufEen family completed the victory 
of Ihe cities. Those which had depended upon mediate lords 
became immediately connected with the empire ; and with 
the empire in its state of feebleness, when an occasional 
present of money would easily induce its chief to acquiesce 
in any claims of immunity which Ihe citizens might prefer. 

It was a natm-al consequence of the importance which the 
free citizens had reached, and of their immediacy, that they 
were admitted to a phwje in the diets, or general meetings 
of the confederacy. They were tacitly acknowledged to be 
equally sovereign with the electors and princes. No proof 
exists of ^y law by which they were adopted into the diet 
We find i^isaid that Eodolph of Hapsbui^, in 1291, i-enewed 
his oath with the princes, lords, and cities. Under the em- 
peror Henry VU. there is unequivocal mention of the three 
orders composing the diet; elecfoi's, princes, and deputies 
from cities,*! And in 1344 they appear as a third distinct 
college in thk diet of Frankfort' 

The inhabjtants of these free cities always preserved their 
respect for fee emperor, and gave him much leas vexation 
than his oth^r subjects. He was indeed their natural friend. 
But the nobility and prelates were their natural enemies; 
and the western parts of Germany were the scenes of irrec- 
oncilable warfare between the possessors of fortified castles 

1 Schmidt, p. 216. ! Schmidt, t. It. p. 96; PftHel, p. «1. 
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and the inhabitants of fortified cities. Each party was fre- 
quently the aggressor. The nobles were too often mere 
robbers, who lived upon the plunder of travellers. But tho 
citizens were almost equally inattentive to the rights of others. 
It was their poHcy to offer the privileges of burghership to 
all sti-angera. The peasantry of feudal lords, flying to a 
neighboring town, found an asylum constantly open. A 
multitude of aliens, thus seeking as it were sanctuary, dwelt 
in the suburbs or liberties, between the city walls and the 
palisades which bounded the territorj'. Hence they were 
called PfahlbUrger, or burgesses of the pahsades ; and this 
enoroachnieat oa the righta of the nobility was positively, 
but vainly, prohibited by several imperial edicts, especially 
the Golden Bull. Another class were the Ausbiirger, or 
outbiirghers, who had been admitted to privileges of citizen- 
ship, though resident at a distance, and pretended in conse- 
quence to be exempted from all dues to their origmal feudal 
superiors. If a lord resisted so unreasonable a claim, he 
incurred the danger of bringing down upon himself the ven- 
geance of the citizens. These outburghers ai-e in genend 
classed under the general name of PfahlbUrger by contem- 
porary writers.'- 

As the towns were conscious of the hatred which the 
nobility bore towards them, it was their interest iieagnes of 
to make a common cause, and reader mutual *'" °"'™- 
assistance. From this necessity of maintaining, by united 
exertions, their general liberty, the Gterman cities never 
suffered the petty jealousies, which might no doubt exist 
among them, to ripen info such deadly feuds as sullied the 
glory, and ultimately destroyed the freedom, of Lombardy. 
They withstood the bishops and barons by confederacies of 
their own, framed expressly to secure their commerce against 
rapine, or unjust exactions of tolL More than sixty cities, 
with three ecclesiastical electors at Iheir head, formed the 
league of the Rhine, in 1255, to repel the inferior nobiUty, 
who, having now become immediate, abused that independence 
by perpetual robberies,^ The Hanseatic Union owes its ori- 
gin to no other cause, and may be traced perhaps to rather a 
higher date. About the year 1370 a league was formed, 

iSohnjidt, I. It. p, 98: t. t1. p. TSi " atiuvins, p. 493; Schmidt, t. it. 
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which, though it did not continue so long, seems to hare 
produced more striking effects in Germany. The cities of 
Suahia and the Btiine united themselvea in a strict con- 
federacy against the princes, and especially the families of 
Wirtembui^ and Bavaria, It is said that the emperor 
Weneeslaus secretly abetted their projects. The recent 
Bucceasea of the Swiss, who had now jJmost established their 
republic, inspired their neighbors in the empire witii expec- 
tations which tbe event did not realize ; for they were de- 
feated in this war, and ultimately compelled to reiinqnish 
their league. Counter-associations were formed by the no- 
bles, styled Society of St. George, St. Williaoj, the Lion, or 
the Panther.' 

The spirit of political liberty was cot confined to the free 
FroTindai immediate cities. la jdl the German principalities 
aiaicB of tbe a form of limited monarchy prevailed, reflecting, 
""^ '' on a reduced scale, the genera! constitution of the 
empire. As the emperors shared their legislative sovereignty 
with the diet, so all the princes who belonged to that assem- 
bly had their own provincial states, composed of their feudal 
vassals and of their mediate towns within their territory. No 
tax could be imposed without consent of the states; and, in 
some countries, tie prince was obliged to account for the 
proper disposition of the money granted. In all matters of 
importance affecting the principality, and especially in cases 
of partition, it was necessary to consult them; and they 
sometimes decided between competitors in a disputed succes- 
sion, though this indeed more strictly belonged to the emperor. 
The provincial states concurred with the prince in making 
laws, except such as were enacted by the general diet. The 
dtj of Wurtabnrg, in the fourteenth century, tells its bishop 
that, if a lord would make any new ordmance, the custom is 
that he must consult tbe citizens, who have always opposed 
his innovating upon the ancient laws without their consent.' 

The ancient imperial domain, or possessions which be- 
AiieniMon I'^'^S^^ ^ ^^ chief of the empire as such, had 
ofibBim- originally been very extensive. Besides large 
iN^ydo- estates in every province, the territory upon each 
bank of the Ehine, afterwards occupied by the 
counts palatine and ecclesiastical electors, was, until the 

1 StniTiua, p. a49 ; Pfelfel, p. 686 ; Schinidt, t. v. p. 10; t. vi. p. 78. VuHer, p. 29a 



siedbv Google 



GiiEMAKY. DIET 01' WORMS 93 

thirteenth century, an exclusive property of the emperor. 
This imperial domain waa deemed so adequate to the sup- 
port of his dignity that it waa usual, if not obhgatory, for 
him lo grant away his patrimonial domains upon his election. 
But the necessities of Frederic II., and (he long confusion 
that ensued upon his death, caused the domain to he almost 
entirely dissipated. Eodolph made some efforts to retrieve 
it, but too late ; and the poor remains of what had belonged 
to Charlemagne and Otho were alienated by Charles IV.* 
This produced a necessary cliange in that part of the con- 
stitution which deprived an emperor of hereditary possessions, 
I* was, however, some time before it took place. Even 
Albert I. conferred the duehy of Austria upon his son, when 
he was chosen emperor.^ Louis of Bavaria was tlie first 
who retained Us hereditary dominions, and made them his 
residence.* Charles IV. and "Wenccslaus lived ahnost wholly 
in Bohemia, Sigismund chiefly in Hungary, Frederic IH. in 
Austria. This residence in their hereditary countries, while 
it seemed rather lo lower the imperial dignity, and to lessen 
thew connection with the genei'al confederacy, gave them 
intrinsic power and influence. If the emperors of iiie houses 
of Luxerabui^ and Austria were not like the Conrads and 
Frederics, they were at least very superior in importance to 
the Williama and Adolphuses of the thirteenth century. 

The accession of Maximilian nearly coincides with the 
expedition of Charles Vm. against Naples ; and aomssi™ of 
I shonld here close the German history of the S''f^"'^°- 
middle age, were it not for the great epoch which wonaa. 
is made by the diet of Worms in 1495. This *■''■ "^^' 
assembly is celebrated for the establishment of a perpetual 
public peace, and of a paramount court of justice, the Im- 
perial Chamber. 

The same causes which pi^oduced continual hostilities 
among the French nobility were not likely to ^^^^^3,^ 
operate less powerfliUy on the Germans, equally mcntot ' 
warlike with their neighbors, and rather less '"''"'' ^°^™- 
civilized. But while the imperial government was still 
vigorous, they were kept under some restraint. We find 
Henry III., the most powerful of the Franctinian emperors, 

1 Pfeffel, p. E8O, 1,8 alimiia retain any caohoalea flef Sw 
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forbidding all private defiances, and esfabiishing solemnly a 
general peace.' After his time the natural tendency of man- 
ners overpowered sH attempts to coerce it^ and private war 
raged ii-ithout limits in the empire. Frederic 1. endeavored 
to repress it hy a regulation which admitted its legality, 
This was the law of defiance (jus difiidationis), which required 
a solemn declaration of war, and three days' notice, before 
the commencement of hostile measures. All persons contra^ 
vening this provision were deemed robbers and not legiti- 
mate enemies.' Frederic 11. carried tlie restraint further, 
and limited the right of self-redress to cases where justice 
could not be obtained. Unfortunately there was, in later 
times, no sufBcient provision for rendering justice. The 
German empire indeed had now assumed so peculiar a 
character, and the mass of states which composed it were 
in so many respects sovereign within their own territories, 
that wars, unless in themselves unjust, could not be made a 
subject of i-eproach agwnst them, nor considered, strictly 
speaking, as private. It was cei-fainly most desirable to ; it 
an end to them by common agreement, and by the only 
means that could render war imneceasary, the establishment 
of a supreme jurisdiction. War indeed, legally undertaken, 
was not the only nor the severest grievance, A very large 
proportion of the rural nobility lived by robbery," Their 
castles, as the niina still bear witness, were erected upon 
inaccessible hills, and in defiles that command the public 
road. An archbishop of Cologne having built a fortress of 
this kind, the governor inquired how he was to maintain 
himself no revenue having been assigned for that purpose : 
the prelate only desii-ed him to remark that the castle was 
situated near the junction of four roads.* As commerce in- 
creased, and the example of Fi-eneh and Italian civilization 
rendered the Germans more sensible to Iheir own rudeness, 
the preservation of public peace was loudly demanded. 
Every diet under Frederic III. professed to occupy itself 
with the two great objects of domestic reformation, peace 
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and law. Temporary cessations, during which all private 
hostility was illegal, were sometimes enacted; and, if ob- 
served, which may well be doubted, might contribute to 
accusfom men to habits of greater tranquillity. The leagues 
of the cities were probably more efficacious checks upon the 
disturbers of order. In 1486 a ten years' peace was pro- 
claimed, and before the expiration of this period the per- 
petual aholition of the right of deflaiice was happily accom- 
plished in the diet of Worms.* 

These wars, incessantly waged by the slates of Gtermany, 
seldom ended in conquest Very few princely houses of Ihe 
middle ages were aggrandized by such means. That small 
and independent nobility, the counts and knights of the em- 
pire whom the revolutions of our own age have annihilated, 
stood through the storms of centuries with little diminution 
of their numbers. An incursion into the enemy's territory, a 
pitched battle, a siege, a treaty, are the general circumstances 
of the minor wars of the middle ages, as far as they appear 
in Aistory. Before the invention of artillery, a strongly forti- 
fied castle or walied city, was hardly reduced except hj 
famine, which a besieging army, wasting impiovidently its 
means of subsistence, was full as likely to feeL That in- 
vention altered the condition of society, and introduced an 
inequality of forces, that rendered war more inevitably ruin- 
ous to the inferior party. Its lirst and most benefida! effect 
was to bring the plundering class of the nobility into control ; 
their castles were more easily taken, and it became their in- 
terest to deserve the protection of law. A few of these con- 
tinued to follow their old profession afl«r the diet of Wonan ; 
but they were soon overpowered by the more efficient police 
establi^ed under Maximilian. 

The next object of the diet was to provide an eifecttial 
remedy for private wrongs which might supersede im^miid 
all pretence for taking up arms. The administra^ O"™!™'- 
Hon of justice had always been a high prerogative ^ well as 
boundeu duty of lie emperors. It was exercised originally 
by themselves in person, or by the count palatine, the judge 
who always attended their court. In the provinces of Ger- 
many the dukes were intrusted with this duty ; but, in order 
to control their influence, Olho the Great appointed provin- 
cial coimts palatine, whose jurisdiction was in some respects 
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exclusive of that still possessed by the dulces. As tte latter 
became more independent of the empire, the provincial 
iioiints palatine Ic»t the importance of their office, though 
their name may be traced to the twelfth and thirteenth 
centuries.^ The ordinary administralJon of justice by the 
emperors went into disuse ; in cases where states of the 
empire were concerned, it appertained to the diet, or fo a 
special court of princes. The first attempt fo reestablish an 
imperial tribunal was made by Frederic 11. in a diet held at 
Menta in 1235. A judge of the court waa appointed to sit 
daily, with certain assessors, half nobles, half lawyers, and 
with jurisdiction over aU causes where princea of the empire 
were not concerned.^ Eodolph of Hapsburg endeavored to 
give effieacy to this judicature ; but after his reign it uudei'- 
went the fate of all those parts of the GSermanic constitution 
which m^ntained the prerogatives of the emperors. Sigis- 
mund endeavored to revive this tribunal; but as he did not 
render it permanent, nor fix flie place of its sittings, it pro- 
duced little other good than as it excited an earnest anxiety 
for a regular system. This system, delayed throughout the 
reign of Frederic IH., was reseiTed for the first diet of 
his aon.° 

The Imperial Chamber, such was the name of the new 
tribnnal, consisted, at its original institution, of a chief judge, 
who was to be »diosen among the princes or counts, and of 
sixteen assessors, partly of noble or equestrian rank, partly 
professors of law. They were named by the emperor with 
the approbation of the diet. The functions of the Imperial 
Chamber were chiefly the two following. They exercised 
an appellant jurisdiction over causes,that had been decided 
by the tribunals established in states of the empire. Bui 
their jurisdiction in private causes was merely appellant 
According to the origintd law of Glerjnany, no man could be 
sued except m the nation or province to which he belonged. 
The early empeiora tia^elled from one part of their domin- 
ions to another, in order to render justice consistently with 
this fui dimei til prmlegt. When the Luxemburg emperors 
fixed then iciidence m Bohemia, the jurisdiction of the ira 
per il court m the firat instance would have ceased of itself 
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by the operation of this ancient rule. It was not, however 
Btrictly compUed with; and it is said that the emperora had 
a concurrent jurisdiction with the provincial tribunals even 
in private causes. They divestfid themselves, nevertheless, 
of this right by granting privileges de non evocando; so that 
no subject of a state which enjoyed such a privilege could be 
summoned into the hnperial court. All the electoi;s possess- 
ed this exemption by the terms of the Golden Bull; and it 
was specially granted to the burgraves of Nurembera, and 
some other princes. This matter was finaUy settled at the 
diet of Worms; and the Imperial Chamber was positively 
restncted from taking cognizance of any causes in the first 
matance, even where a state of the empu« was one of the 
parties. It was enacted, to obviate the denial of jizslice that 
appeared likely to result ii-om the regulation in the latter 
case, that every elector and prince should establish a tribunal 
m his own dominions, where suits ag^st hunself might be 
enterttuned.^ 

The second part of the chamber's jurisdiction related to 
disputes between two states of the empire. But these two 
could oniy come before it by way of appeal. During the 
period of anarchy whicli preceded the estabHsbment of its 
jurisdiction, a custom was introduced, in order to prevent the 
constant recurrence of hostilities, of referring the quarrels of 
states to certain arbitrators, called Austregues, chosen among 
states of the same rank. This conventional reference be- 
came so popular that the princes would not consent to aban- 
don it on the institution of the Imperial Chamber; but, on 
the contrary, it was changed into an invariable and universal 
law, that all disputes between different states must, in the 
first instance, be submitted to the arbitration of Aus- 
tregues.^ 

The sentences of the chamber would have been very idly 
pronounced, if means had not been devised to carry „ . ^. 
them into execution. In earlier times the want of mint or ' 
coercive process had been more felt than that of '^"^" 
aetual jurisdiction. For a few years after the establishment 
of the chamber this deficiency was not supplied. But m 
1501 an institation, originally planned under Wenceslaus, 
and attempted by Albert II., was earned into efieet. The 
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empire, with the exception of the electarat«3 and the Austrian 
dominions, was divided into six circles ; each of which had ita 
conncil of states, its director whose province it was to convoke 
them, and its nulitary force to compel obedience. In 1612 
four more circles were added, comprehending those states 
which had been excluded in tho first division. It was tho 
business of the police of the circles to enforce the execution of 
sentences pronounced by the Imperial Chamber ag^nst re 
fractory states of the empire.' 

As the judges of the Imperial Chamber were appointed 
Aniio with the consent of the diet, and held their sittings 

Conncil. ^ a ji-ee imperial dty, its estabhshment seemed 
rather to encroach on the ancient prerogatives of the emperors. 
Maximilian expi-essly reserved these in consenting to the new 
tribunal. And, in order to revive them, he soon afterwards 
instituted an Aulie Council at Vienna, composed of judges 
appointed by himself, and under the pohtieal control of the 
Austrian government Though some German patriots re- 
garded this tribunal with jealousy, it continued until the dis- 
solution of the empire. The Aulie Council had, in all cases, 
a concurrent jurisdiction with the Imperial Chamber ; an ex- 
clusive one in feudal and some other causes. But it was 
equally confined to cases of appeal ; and these, by multiplied 
privileges de non appellando, granted to the electoral and su- 
perior princely houses, were gradually reduced into moderatfl 
compass.^ 

The Germanic constitution may be reckoned complete, as 
to all its essential characteristics, in the reign of MaximiUan. 
In later times, and especially by the treaty of Westphalia, it 
underwent several modifications. Whatever might be its de- 
fects, and many of them seem to have been susceptible of re- 
formation without destroying the system of government, it 
had one invaluable excellence : it protected tho rights of the 
weaker against the stronger powers. The law of nations was 
first taught in Germany, and gi'ew out of the public law of 
the empire. To narrow, as far as possible, the rights of 
war and of conquest, was a natural principle of those who be- 
longed to petty states, and had nothing to tempt them in am- 
bition. No revolution of our own eventful age, except the 
fell of the ancient French system of government, has been so 
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extenaiye, or so Hkely to produce impoi-tant conaequenues, aa 
the sponCaneoua dissolution of the Gterman empire. Whether 
the new confederacy that has been substituted for that vener- 
able constitution wiU be equally favorable to peace, justice 
and hberty, is among the most interesting and difficult prob- 
lems that can occupy a philosophical observer.^ 

At the accession of Conrad I. Germany had by no means 
cached its present extent on the eastern fronfier. Ljmita of 
Henry the Fowler and the Olhos made great ac- ««™pi™. 
quisitions upon that side. But tribes of Sclavonian origin 
generally called Venedic, or le^ properly, Vandal, occupied 
the northern coast from the Elbe to the Vistula. These were 
independent, and formidable both to the kmgs of Denmark 
and pnnces of fermany, till, in the reiga of Frederic Barbae 
rossa, two of the latter, Henry the Lion, duke of Saxony, and 
Albert the Bear, margrave of Brandenburg, subdued Meck- 
lenburg and Pomerania, which afterwards became duchies of 
flie empire. Bohemia was undoubtedly subjecl, in a feudal 
sense, 10 Frederic I. and his successors ; though its connection 
with (rermany was always slight The emperors sometimes 
Msumed a sovereignty over Denmark, Hungary, and Pohmd. 
But what they gained upon this quarlei- was compensated by 
the gradual separation of tiie Netherlands from their domin- 
ion, and by the still more complete loss of the kingdom of 
Arlea. The house of Burgundy possessed most part of the 
former, and paid aa little regard as possible to the imperial 
supremacy ; though the German diets in the reign of Maxi- 
milian stUI continued to treat the Netherlands as equally sub- 
ject to their lawful control with the states on the right bank 
(rfthe Shine. But the provinces between the Rhone and the 
Alps were absolutely separated; Swit^erlaod had completely 
succeeded in estahUshmg her own independence ; and the 
kings of France no longer sought even the cei-emony of 
an unperial investiture for Dauphine and Provence. 

Bohemia, which received the Christian faith in the tenth 
century, was elevated to the rank of a kmgdom « h ■ _ 
near die end of the twelfth. The dukes and kings its" cStn- 
of Bohemia were feudally dependent upon the em- ^™' 
perora,from whom they received investiture. They possessed, 
in return, a suffrage among the seven electors, and held one 
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of the great offices in tte imperial court. But sepaa:ated by a 
rampart of mountains, by a difference of origin and language, 
and perhaps by national prejudices from Germany, the Bohe- 
mians withdrevT as far as possible fromtlie general politics of 
the confederacy. The kings obtained dispensations from at- 
tending the diets of the empire, nor were they able to re- 
instate themselves in the piivilege thus abandoned till the 
beginning of the last century.* The government of this king- 
dom, in a very slight degree partaking of the feudal character,' 
bore rather a resemblance to that of Poland ; but the nobility 
were divided into two classes, the baronial and the equestrian, 
and the burghers foi-med a third state in the national diet. For 
the peasantry, they were in a condition of servitude, or predial 
villeinage. The royal aulliority was restrmned by a corona- 
tion oath, by a permanent senate, and by frequent assemblies 
of the diet, where a numerous and anned nobility appeared 
to secure their liberties by law or force." Theeceptre passed, 
in ordinary times, to the nearest heir of the I'oyal blood ; but 
the right of election was only suspended, and no king of Bo- 
hemia ventured to boast of it as his inheritance.^ This mix- 
ture of elective and hereditary monarchy was common, as we 
have seen, to most European kingdoms in their origical con- 
stitution, though few continued so long to admit the participa- 
tion of popular suffrages. 

The reigning dynasty having become extinct in 1306, by 
House of tiiB deadi of Wenccslaus, son of that Ottocar who, 
Lnncmhurg. after extending his conquests to the Baltic Sea, 
and almost to the Adriatic, had lost his life in an unsuccessful 
contention with the emperor Eodolph, the Bohemians chose 
John of Luxemburg, son of Henry VII. Under the kings of 
this feniily in the fourteenth century, and especially Charles 
rV., whose chai-acter appeared in a far moi:e advantageous 
light in his native domains than in the empire, Bohemia im- 
bibed some portion of refinement and science.^ An university 
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erected by Charles at Prague, became one of the most cele- 
brated in Europe. John Husa, i-eetor of the uni- johnHu™ 
versity, who had distinguished himself by opposi- *■"■ ifi™' 
tion to many abuses then prevailing in the church, repaired to 
the council of Constance, under a safe-conduct from the em- 
peror Sigismuni In violation of this pledge, to the indelible 
mfemy of that prince and of (he council, he was condemned 
to be burned ; and his disciple, Jerome of Prague, underwent 
^terwards the same fate. His countrymen, aroused by this 
atrocity, flew to arms. They found at their head 
one of those extraoi-dinary men whose genius, ^""'"^ ""• 
created by nature and called into action by fortuitous events, 
appears to borrow no reflected light from that of others. 
John Zisca had not been trained in any school 
which could have initiated him in the science of"^" ^"'='' 
war ; that indeed, except in Italy, was still rude, and nowhere 
more so than m Bohemia. But, self-taught, he became one 
of the greatest captains who had appeared hitherto in Em-ope. 
It renders his exploits more marvellous that he was totally 
deprived of sight Ziaca has been called the inventor of the 
modem ait of fortification ; the femous mountain near Prague, 
fenatically called Tabor, became, by his skill, an impregna- 
ble entrenchment. For his stratagems he has been compared 
to Hannibal In battle, being destitute of cavahry, he dis- 
posed at intervals ramparts of carriages filled with soldiers, to 
defend hia troops from the enemy's horse. His own station 
was by the chief standard; where, afler hearing the cir- 
cumstances of the situation'explained, he gave his orders for 
""' '^■"""-'■''n of the army. Zisca was never defeated ; and 



his genius inspired the Hussites with such enthusiastic affec- 
tion, that some of those who had served under him reiused to 
obey any other general, and denommated themselves Orphans 
m commemoration of his loss. He was indeed a ferocious 
enemy, though some of his cruelties might, perhaps, be ex- 
tenuated by the law of retaliation ; but lo his soldiers affable 
and genei'ous, dividing among them all the spoil.* 

Even during the hfetime of Zisca the Hussite sect waa 
disumied ; the dtizena of Prague and many of the caiiiUns. 
nobility contenting themselves with moderate de- »■"■ MSii 
mauds, while the Taborites, his peculiar foHowei-s, were actu- 
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ated by a moat fanatical frenzy. The former took the name 
of CaUstins, from their retention of tlie sacramental cup, of 
which the priests had latterly thought fit to debar laymen 
an afcuae so totally without pretence or apology, that nothing 
less than the determined ohslJnacy of the Romish church 
could have maintained it lo this time. The Taborites, though 
no longer led by Zisca, gained some remarkable victories, but 
were at last wholly defeated ; while the Catholic and Calistin 
parties came to an accommodation, by which Sigismund was 
acknowledged as king of Bohemia, which he had claimed by 
the title of heir to his brother Wenceslaua, and a few indul- 
A D 1433 gences, especially the use of the saci-amental cup, 

conceded to the moderate Hussites. But this com- 
pact, though concluded by the council of Basle, being HI 
observed, through the porUdious bigotry of the see of Rome, 
the reformers armed again to defend their religious liberties, 
and ultimately elected a nobleman of their own party, by 
M6S name George Podiebrad, to the throne of Bohemia, 

which he maintained during his life with great 
vigor and prudence.^ Upon his death they chose Uladislaus, 
A.n.i47i. ^'^ "^^ CasJmir king of Poland, who afterwards 

obtained also the kingdom of Hungary. Both 

these crowns were conferred on his son Ltmis, 
after whose death, in the unfortunate battle of Mohacz, Fer- 
dinand of Austria became sovereign of the two kingdoms. 

The Hungarians, that terrible people who laid waste the 
Hungstj. Italian and German provinces of the empire in 

the tenth century, became proselytes soon after- 
wards to the religion of Europe, and their sovereign, St. 
Stephen, was admitted by tlie pope info the list of Christian 
kings. Though the Hungaiians were of a race perfectly 
distinct fixim either the Gothic or the Sclavonian tribes, their 
system of government was in a great measure analogous. 
None indeed could be more natural to rude nations who had 
but recently aecustomed themselves lo settled possessions, 
than a territorial aristocracy, jealous of unlimited or even 
hereditary power in th^ chieftain, and subjugating the infe- 
rior people to that servitude which, in such a state of society, 
is the unavoidable consequence of poverty. 

The marriage of an Hungarian princess with Charles II 
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king of Naples, eventaaJly connected her countrj' far more 

than it had been with the affiurs of Ilaly. I have mentioned 

in a different place the drcumstances which led lo the inva- 
sion of Maples by Louia king of Hungary, and tlie wars of 
that powerful monai-ch with Venice. By marrying the eldest 
daugiiter of Louis, Sigismuud, aferwards emperor, sigismnnd. 
acquired the crown of Htmgary, which upon her *■■"■ ^3^- 
death without issue he retained in hia own right, and waa even 
able to transmit to the child of a second marriage, and lo her 
husband Albert duke of Austria. From this commeucement 
19 deduced the connection between Hungary and 
Auatria. In two years, however, Albert dying left ■^■"' "^^' 
his widow pregnant; but the states of Hungary, ^'^!?'5?'- 
jealous of Austrian influence^ and of the intrigues 
of a minority, without waiting for her delivery, bestowed the 
crown upon UJadislaua king of Poland. The birth of Albert's 
posthumous son, Ladislaus, produced an opposition in behalf 
of the infant's right; but the Austrian party turned out the 
weaker, and Uladislaus, after a civil war of some duration, 
became undisputed king. Meanwhile a more formidable 
enemy drew near. The Turkish arms had subdued aU 
Servia, and excited a just alarm throughout Christendom. 
Uladislaus led a considerable force, to which the presence of 
the cardinal Julian gave the appearance of a crusade, into 
Bulgaria, and, after several successes, concluded an j,g„|g ^f 
honorable treaty with Amurath IT. But this he wirni. 
was unhappily persuaded to violate, at the ingtiga- *""' ^*^' 
tion of the cardinal, who abhorred the impiety of keeping 
feith with infidels.' Heaven judged of this otherwise, if tie 
judgmentof Heaven was pronounced upon the field of Wama. 
In that fatal battle Uladislaus was killed, and the Hungarians 
utterly routed. The crown was now permitted to rest on the 
head of young Ladislaus ; but the regency was allotted by 
the states of Hungary to a native warrior, John Humdaacs 
Hunniades.^ This hero stood in the breach for 

tope BugenlnB IV. Soripaii csSalf, the samo to him, gr st least deaertion of 

OBiohoBUbiiareligionJsperaiiBsnmtaset, fealed in ' 14ffl. [Sponasnus, ad a,nii. 

n. 397. Tiie worda In italics are illpmd 1M8.) Ptobably ho mis 'one of tboae 

[d, to give a alight protest for breaMng prudently braio men who, nhen Ticlory 

the treaty. la out of their power, rcaoiye themselvei 

' Honnfaaes woa s Wallaohlaji, of a to fight another is.; ; which Is the char- 

emsU family. The polts charged him aoter of all pardsana amuatomod lo 

with cowardice at Warm. (JEnaaa Syl- desulMtj wariirc. This Is the apoljgY 
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twelve years against the Turkish power, frequently defeated 
but vmcoiiquei-cd in defeat. If the renown of Hnnniades may 
seem exaggera.ted by the partiality of writers who lived under 
the reign of his son, it is conflrmed by more uneqniYocal evi- 
dence, by the dread and hatred of the Turks, whoae children 
were taught obedience by threatening them with his liame, 
and by the deference of a jealous aristocracy to a man of no 
distinguished birth. He sun-endered to young Ladislaus a 
trust that he had exercised with perfect fidelity; but his merit 
was too great to be forgiven, and the court never treated him 
with cordiality. The last and the most splendid service of 
Relief of Hiinniades was the relief of Bel^ade. That strong 
f'^'im "''^^ ^^ besieged by Mahomet II. three years after 
*■'■ the fall of Constantinople; its capture would have 

laid open aU Hungary. A tumultuary array, chiefly collected 
by the preaching of a friar, was intrusted to Hunniades : he 
penetrated mto the city, and, having repulsed the Turks in a 
fortunate sally wherein Mahomet was wounded, had the honor 
of compelling him to raise the siege in confusion. The relief 
of Belgrade was more important in its effect than in its imme- 
diate circumstances. It i-evived the spu-its of Europe, which 
had been appalled by the unceasing victories of the inlidels. 
Mahomet himself seemed to acknowledge the importance of 
the blow, and seldom afterwards attacked the Hungarians. 
Hunniades died soon after this achievement, and was followed 
by the king Ladislaus.' The states of Hungary, although 
the emperor Frederic IIL had secured to himself, as he 
thought, the reversion, were justly averse to his character, 
MatthiaB and to Austrian connections. They conferred their 
i"!iiB3, ''^"wn on Matthias Corvinus, son of their great 
Hunniades. This prince reigned above thirty 
years with considerable reputation, to which his patronage 

£11?^ i!'-.^? }' ^™' StWub: ftr- njupllflcd tbta or^iial autliority in bll 
tBsee rel inilitMis pcrito nnlla <□ pugnS throo decaaa of Hunjpiriiiii hielorj. 
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of learned men, who repaid his munificence with very pro- 
fuse eulogies, did not a little contribute.' Hungary, at least 
in his time, was undoubtedly formidable to her neighbors, 
and held a respectable rank as an independent power in the 
republic of Europe. 

The kingdom of Burgundy or Aries comprehended the 
whole mountainous region which we now call Switzerland- 
It was axKordingly reunited to the Germanic empire by the 
bequest of Rodolph along with the rest of his dominions. A 
numerous and ancient nobility, vassals one to another, or to 
the empire, divided the possession with ecdeaias- g„i(jgf,gQ^ 
tical lords hai-dly less powerful than themselves. _ its eaiij 
Of the former we find the counts of Zahringen, J'o'^Haa 
Kyburg, Hapsburg, and Tokenburg, most conspic- 
tious; of the latter, the bishop of Coire, the abbot of St. 
Gal!, and abbess of Seckingen. Every variety of feudal 
rights was early found and long preserved in Helvetia) nor 
is there any country whose history better illustrates that amr 
biguoua reladon, half property and half dominion, in which 
the territorial aristocracy, under the feudal 6yst«m, stood with 
respect to their dependenis. In the twelfth centiu? the Swiss 
towns rise into some degree of importance. Zurich was 
eminent for commerdal activity, and seems to have had 
no lord but the emperor. Basle, though subject to its 
bishop, possessed the usual privileges of municipal govern- 
ment. Berne and Friburg, founded only in that century, 
made a rapid progress ; and the latter was raised, along with 
Zurich, by Frederic II. in I2I8, to the rank of a free im- 
perial city. Several changes in the principal Helvetian 
families took place in the thirteenth century, before tlie end 
of which the house of Hapsburg, under the politic and en- 
terprising EodoIpJi and his son Albert, became possessed, 
through various titles, of a great ascendency in Switzer- 

Of these titles none was more templing to an ambitious 

> Spondaniu fteciuetitl; blames the an Itsllsn llntmlfiir, De dSrUa et GicUs 
IBoliAnB, who Hcelved pQDsEaiiB tmm Mathlie, thongh it often nottcefl ao ordl- 

ratber coDtrAct«d a pr^udiae ogaiaet the Confoleriicyj toI. 1. ehnps, 2-&. 
Oocrini. AlreatisoordaleotnaMiirtliis, 
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Albert of chief than that of advocate to a convent. That 
AuBtiia. specious name conveyed with it a kind of indefi- 
nite guardianship, and right of interference, which fre- 
quently ended in reversing the conditions of the ecclesiasti- 
cal sovereign and its vassal. But during times of feudal 
anarchy there was perhaps no other means to secure the rich 
abbeys from absolute spoliation ; and the free cities in their 
early stage sometimes adopted the same policy. Among 
oiter advocacies, Albert obtained that of some 
^"" ^' convents which had estates in the valleys of 
Schweita and Underwald. These sequestered regions in 
the heart of the Alps had been for ages the habitation of 
a pastoral race, so happily foi^otten, or so inaccessible in 
their fastnesses, as to have acquired a virtual independence, 
regulatii^ their own affairs in their general assembly with 
a perfect equality, though they acknowledged the sovereignty 
of the empire.* The people of Schweltz had made Eodolph 
their advocate. They distrusted Albert, whose succession to 
his father's inheritance spread alarm through Helvetia. It 
sooa appeared that their suspicions were well founded. Be- 
sides the local rights which his ecclesiastical advocacies gave 
him over part of the forest cantons, he pretended, after his 
election to the empire, to send imperial bailiffs into their val- 
leys, as administrators of criminal justice. Their oppression 
of a people unused to control, whom it was plainly the design 
of Albert to reduce into servitude, excited those generous emo- 
tions of resentment which a brave and simple race have sel- 
Tjuur iiiBiir- dom the discretion to repress. Three men, Stauf- 
«««™- facher of Sctweitz, Furst of Uri, Mclchthal of 
Underwald, each with ten chosen associates, met by night in 
a sequestered field, and swore to assert the common cause of 
their liberties, without bloodshed or injury lo the rights of 
others. Their success was answerable to the justice of their 
undertaking ; the three cantons utianimoualy took up arms, 
aod expelled their oppressors without a contest. Albert's 
assassination by his nephew, which followed soon 

i.D. 1808. jifl^i-^ar^g^ fortunately gave them leisure to con- 
solidate their union.' He was succeeded in the empire by 

Henry VII., jealous of the Austrian family, and not at all 

I Planta'a Htotorj of the HelTeUc ConfedoKcj, yol. i. o, 4. 
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displeased at proceedings wHch had been accompanied with 
80 little violence or disrespect for ttie empire. But Leopold 
duke of Austria, resolved to humble the peasants who Imd 
rebelled against his father, led a considerable force into their 
country. The Swiss, commending themselves to Heaven, 
and determined rather to perish tJiau undergo that yoke a 
second time, though ignorant of regular discipliue, jjgttieof 
and unprovided with defensive armor, utterly dis- Morgiinea. 
comfitted the assailants at Morgarten,^ *"" ^^^" 

This gi-eat victory, the Marathon of Switzerland, conflimed 
the independence of the tliree original cantons. After some 
years, Lucerne, contiguous in situation and alike fa^^aaa of 
in interesl^, was incorporated into their confed- SwisaCoa., 
eracy. It was fai- more materially enlarged about **^™*)'- 
the middle of the fourteenth century, by the accession of 
Zurich, Glaris, Zug, and Berne, all which took place within 
two years. The first and last of these cities had already 
been engaged in frequent wars with the Helvetian nobility, 
and their internal polity was altogether republican.^ They 
acquired, not independence, which they already enjoyed, but 
additional security, by this union with the Swiss, properly so 
called, who in deference to their power and repulafion ceded 
to them the iirst rank in the league. The eight already 
enumerated are called the ancient cantons, and continued, till 
the late reformation of the Helvetic system, to possess several 
distinctive privileges and even rights of sovereignly over sub- 
ject territories, in which the five cantons of Friburg, Soleure, 
Basle, Schaffhausen, and Appenzell did not participate. From 
this time the united cantons, but especially those of Berne 
and Zurich, began to extend their territories at the expense 
of the rural nobility. The same contest between these 
parties, with the same termination, which we know generally 
to have taken place in Lombardy during the eleventh and 
twelfth centuries, may be ti'aced with more minuteness in 
the amials of Switzerland.* Like the Lombards, too, the 
Helvetic cities acted with policy and moderation towards the 
nobles whom they overcame, admittmg them to the franchises 
of their community as co-burghers (a privilege which vir- 
tually implied a defensive alliance against any assailant), and 
uniformly respecting the legal rights of property. Many 
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feudal superioriljes they obtained from the owners in a more 
peaceable manner, through purchase or mortgage. Thus the 
house of Austria, to which the extensive domains of the 
counts of Kybui^ had devolved, abandoning, after repeated 
defeats, its hopes of subduing the forest cMitons, alienated a 
great part of its possessions to Zurieli and Benie.* And the 
last remnant of their ancient Helvetic territories in Argoi-ia 
was wrested in 1417 from Frederic count of Tyrol, who, im- 
prudently supporting pope John XXIIL against the council 
of Constance, had been put to the ban of the empire. These 
conquests Berne could not be induced to restore, and thus 
completed the independence of the confederate republics.' 
The other free cities, though not yet incorporated, and the 
few remtuning nobles, whether lay or spiritual, of whom the 
abbot of St. Gall was the principal, entered into separate 
leagues with different cantons. Switzerland became, there- 
fore, in the first part of the fifteenth century, a free country, 
acknowledged as such bj neighboiing states, and subject to 
no external control, though stilt comprehended within the 
nominal sovereignty of the empiie 

The affaire of Switzerland occupy a very small space in 
the great chart of Euiopean history. But in some i-espects 
they are more inteiesting th^n the revolutions of mighty 
Kingdoms. Mowheie besides do ^e find so many titles to our 
sympathy, or the union of so much virtue with so complete 
success. In the Italian republics a more splendid temple 
may seem to have been erected to liberty ; but, as we ap- 
proach, the serpents of faction hiss around her altar, and the 
form of tyranny flits among the distant shadows behind the 
shrine. Switzerland, not absolutely blameless, (for what re- 
public has been so?) but comparatively exempt from turbu- 
lence, usurpation, and injustice, has well deserved to employ 
the native pen of an historian accounted the most eloquent of 
the last age.* Other nations displayed an insuperable resolu- 
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tion ill the defence of walled towns ; but the steadiness of tte 
Swiss in the field of battle was without a parallel, unless we 
recall the memory of Lacedaiinon. It was even established 
as a law, that whoever returned from battle after a defeat 
should forfeit his life by the hands of the executioner. Six- 
teen hundred men, who had been sent to oppose a predatory 
invasion of the French in 1444, though they might have re- 
treated without loss, determined rather to perish on the spot, 
and fell amidst a far greater heap of the hostile slaio.^ At 
the famous battle of Sempach in 1S85, the last which Aus- 
tria presumed to try against the forest cantons, the enemy's 
knights, dismounted from their horses, presented an impreg- 
nable barrier of lances, which disconcerted the Swiss ; tfll 
Winkeh-ied, a gentleman of Underwald, commending his wife 
and children to his countrymen, threw himself upon the op- 
posite ranks, and collecting a^ many lances as he could grasp, 
forced a passage for his followers by burying them in his 
bosom.'' 

The hurghers and peasants of Switzerland, ill provided 
with cavalry, and better able to dispense with it juMiienM 
than the natives of chfonpaign countries, may be of t^ Swiss 
deemed the principal restorers of the Greek and ™°*'' 
Boman tactics, which place the strength of armies in a steady 
mass of infantry. Besides their splendid victories over the 
dukes of Austria and their own neighboring nobility, they 
had repulsed, in the year 1375, one of those predatory bodies 
of troops, the scourge of Europe in that age, and to whose 
licentiousness kingdoms and free states yielded alike a passive 
submission. They gave the daUphin, afterwards Louis XL, 
who entered their country in 1444 wilh a similar body of 
rufliaas, called Armagnacs, the disbanded mercenaries of the 
English war, sufficient reason to desist from his invasion and 
to respect their valor. That able prince formed indeed so 
high a notion of the Swiss, that he sedulously cultivated their 
alliance during the rest of his life. He was made abundantly 
sensible of the wisdom, of this policy when he saw his greatest 
enemy, the duke of Burgundy, routed at Granson and Morat, 
and his affairs irrecoverably ruined, by these hardy repub- 
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licaos. The ensuing age is the most conspicuous, tliougli not 
the most essentially glorious, in the history of Switzerland, 
Courted for the excellence of their troops by the rival 
Boyereigns of Europe, and themselpes too sensible both to 
ambitious schemes of dominion and fo the thirst of money, 
the united cantons eame to play a very prominent part in the 
wara of Lombai-dy, with great miUtaiy renown, but not 
without some impeachment cf that sterling probity which had 
distinguished their eai'Ker efforts for independence. These 
events, however, do not ftU withia my limits ; but the last 

year of the fifteenth century is a leading epoch, 
^toiMo^ with which I shall close this aketeli. Though the 
toilSo™"" house of Austria had ceased to menace the hberties 

of Helvelia, and had even been for many years its 
ally, the emperor Masimilian, aware of the important service 
he might derive from the cantons ia his projects upon Italy, 
as well as of the disadvantage he sustained by their partiality 
to French interest, endeavored to revive the unextinguish^ 
supremacy of the empire. That supremacy had just been 
restored in Germany by the establishment of the Imperial 
Chamber, and of a regular pecuniary contribution for its 
support, as well as for other purposes, in the diet of Worms. 
The Helvetic cantons were summoned to yield obedience to 
these imperial laws ; an innovation, for such the revival of 
obsoleifi prerogatives must be considered, eieeedingly hostile 
to their republican independence, and involving consequences 
not less material in their eyes, the abandonment of a line 
of policy, which tended to eniieh, if not to aggrandize them. 
Their refusal to comply brought on a war, wherein the 
Tyrolese subjects of Ifcdmilian, and the Suabian league, a 
confederacy of cities in that province lately formed under the 
emperor's auspices, were principally engaged against the 
Swiss. But the success of the latter was decisive ! and after 
a terrible devastation of the frontiers of GSermany, peace was 
concluded upon terms very honorable for Switzerland. The 
cantons were declared free from the jurisdiction of the Impe- 
rial Chamber, and from all contributions imposed by the diet. 
Their right to enter into foreign alliance, even hostile to the 
empire, if it was no exp ly e ognizcd, continued unim- 
paired in practice no am I aware that they were at any 
time afterwards s ppo d to n the crime of rebellion by 
such proceedings. Tb 1 p h ps, in the strictest letter 
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of public law, the Swiss cantons were not absolutely released 
from their subjection to the empire until the treaty of West- 
phalia, their real sovei'eignty must be dated by an historian 
from the year when every prerogative which a government 
ean exercise was finally absmdoned.' 

iPLaatA,ni).ll.(.4. 
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The difficulty which occurs to ua in endeavoring to fix a 
natural commencement of modern Hatory even in the Western 
countries of Europe is much enhanced when we direct our 
attealion to the Eastern empire. In tracing the long aerlea 
of the Byzantine annals we never lose sight of antiquity ; 
the Greek language, the Eoman name, the titles, the laws, 
all the shadowy circumstance of ancient greatness, attend us 
throughout the progress from the first to the last of the Con- 
stantines ; and it is only whea we observe the external 
condition and relations of their empire, that we perceive 
ourselves to be embarked in a new sea, and are compelled to 
deduce, from points of bearing to the history of otJier nations, 
a line of aepiiration which the domestic revolutions of Con- 
stantinople would n6t satisfectorily afford. The appearance 
of Mohammed, and the conquests of his disciples, present an 
epoch in the history of Asia stiU more important and more 
defiuif'j *han the subversion of the Roman empire in Europe ; 
and heaca the boundary-line between the ancient and modem 
divisions of Byzantine history will intersect the reign of Ho- 
racliu i. That prince may be said to have stood on the verge 
of both hemispheres of lime, whose youth was crowned with 
the last victories over the successors of Arfaxerxes, and 
whose age was clouded by the first calamities of Moham- 
medan invasiom 

Of all the revolutions which have had a permanent influ- 

eEmnce ^"'^^ vpou the civll history of mankind, none could 

t/StoSm" so little be anticipated by human prudence as that 

^^- effected by the religion of Arabia. As the seeds 

of invisible disease grow up sometimes in silence to maturity. 
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till tliey manifest themselves hopeless and irresistible, the 
gradual propagation of a new fmth in a barbarous country 
beyond the limits of the empire was hardly known perhaps, 
aad certainly disregarded, io the court of Constantinople. 
Arabia, in the age of Mohammed, was divided into many 
small states, most of which, however, seem to have looked 
up to Mecca as the capital of their nation and the chief seat 
of their religious worship. The capture of that city accord- 
ingly, and subjugation of its powerful and numerous aris- 
tocracy, readily drew after it the submission of the minor 
tribes, who transferred to the conqueror the reverence they 
were used to show to those he had subdued. If we consider 
Moliammed only as a military usurper, there is nothing more 
explicable or more analogous, especially to the course of 
oriental history, than his success. But as the author of a 
religious imposture, upon which, though avowedly unattested 
by miraculous powers, and though originally discountenanced 
1^ the civU magistral*, he had the boldness to found a scheme 
of universal dominion which his followers were half enabled 
to realize, it is a cur ea d 

inspire so sincere, d g so p m^n 

A full explanatio co h 

i of Moba h. 



present, attainable 
this department of literature. But we may pomt out several 
ofleadingimportance; in the £rst place, those just and elevated 
notions of the divine nature and of moral duties, the gold-ore 
that pervades the dross of the Koran, which were calculated 
to strike a serious and reflecting people, already perhaps dia- 
iuclined, by intermixture with their Jewish and Christian 
fellow-citizens, to the superstitions of their ancient idolatry ; ' 
nest, the artful incorporation of tenets, usages, and traditions 

mate^™(b7"e history of MoharaZti tto^Konn™^ "' " u= 8 com 
hlnisalt. Abnlfeto, Iha moat judlolous = The yety cunous romance of Antar 
of his biographBTS, liyeS la the fcuctEontli mitten, perhaps, bBfOco the appeiuiJio 

tU; impure to dlBorimlnate the troth ble that, hawsTeir idolato;, u kb am 
aroldBt the torrant of ^nloiu tradition. toLd by Salo, might prar^ in Boii» partfl 

a mora legeod. writer ; it noiild be as the desceDdoutB of iUaiiiBel vss a beUvf 
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from the various religions that existed in Arabia ; * and 
tliirdly, the extensive application of the precepts in the 
Koran, a book confessedly written with mucli elegance and 
purity, to all legal transactions aud all the business of life. 
It may be expected that I should add to these what ia com- 
monly considered as a distinguishing mark of Mohammedisni, 
its indulgence to voluptuousness. But tliis appears t* be 
greatly exaggerated. Although the character of its founder 
may have been fwnted by sensuality as well as ferociousness, 
I do not think that he relied upon inducements of the former 
kind for the diffusion of his system. We are not to judge 
of this by rules of Christian purity, or of European practice. 
If polygamy was a prevaiUng usage in Arabia, as is not 
questioned, its permission gave no additional license to the 
proselytes of Mohammed, who will be found rather to have 
narrowed the unbounded liberty of oriental manners in this 
respect ; wliile his decided condemnation of adultery, and of 
incestuous connections, so frequent among barbarous nations, 
does not argue a very lax and accommodating morality. A 
devout Mussulman exhibits much more of the Stoical than 
the Epicurean chai-acter. Nor can any one read the Koran 
without being senaible that it breathes an austere and scrupu- 
lous spirit. And, in fact, the founder of a new religion or 
sect is little likely to obtain permanent success by indulging 
the vices and luxuries of mankind. I should rather be dis- 
posed to reckon the severity of Mohammed's discipline among 
the causes of its influence. Precepts of ritual observance, being 
always definite and imequivocal, ai-e less likely to be neglected, 
after their obligation has been acknowledged, than those of 

Ugioiis, partly naaounl. townrfla tho ate to tn fiinni In tho Koran, but espf- 
Birt-iroraiilppots which Mohammed Id- ciully that of AiimLsiii, Ho one who 
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(I auote the snbstouce fcooi memorj) 
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moral virtue. Thus the long fasting, tlie pilgrimages, the 
regular prayers and ablutions, the constant alms-giving, the 
abstinence from sUaiulaling liquors, enjoined by the Koran, 
created a visible standard of practice among its follower, 
and preserved a continual recoilection of their law. 

But the prevalence of Islam in tiie lifetime of its prophet^ 
and during the first ages of its existence, was chiefly owing 
to the spirit of mai^tial energy that he infused into it. The 
religion of Mohammed is as essentiaUy a mililaiy system as 
the institution of chivalry in the west of Europe. The peo- 
ple of Arabia, a race of strong passions and sanguinary 
temper, inured to habits of pillage and murder, found in the 
law of their native prophet, not a license, but a command, t 



e the world, and the promise of all that their glowing 
imi^inalions could anticipate of Paradise annexed to all in 
which they most delighted upon earth. It is difficult for us 
in the calmness of our closets to conceive that feverish inten- 
aity of excitement to which man may be wrought, when the 
animal and intellectual enei^ies of his nature converge to a 
point, and the buoyancy of strength and courage redprocates 
the influence of moral sentiment or religious hope. The 
effect of this union I have formerly remarked in the Cra- 
sades ; a phenomenon perfectly analogous to the early history 
of the Saracens. In each, one hardly knows whether most 
to admire the pi-odigious exertions of heroism, or to revolt 
from the ferocious bigotry that attended them. But the 
Crusades were a temporary effort, not thoroughly congenial 
to the spirit of Chi-istendom, which, even in the darkest and 
most superstitious ages, was not susceptible of the solitary 
and overruling fanaticism of the Moslem. They needed no 
exeitertieut from poctifia and preachers to achieve the work 
to which they were called ; the precept was in tlieir law, the 
principle was in their hearts, the assurance of success was in 
their swords. " prophet," exclaimed All, when Moham- 
med, in the first years of his mission, sought among (he 
scanty and _ hesitating assembly of liia friends a vizir and 
lieutenant in command, " I am the man ; whoever rises 
i^inst thee, I will dash out his teeth, tear out bis eyes, 
break his legs, rip up his belly. prophet, I will be thy 
rizir over them."» These words of Mohiimmed's early and 
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iUustrioua disciple are, as it were, a text, upon wliieh the 
commentary expands into the whole Saracenic history. 
They contain the vital essence of his rehgion, implicit feith 
and ferocious enei^. Death, slavery, tribute to unbelievers, 
were the glad ladings of the Aitjiian prophet. To the 
idolaters, indeed, or those who acknowledged no special reve- 
lation, one alternative only was proposed, conversion or the 
swovi The people of the Book, as they are termed m the 
Koran, or four sects of ChiTstians, Jews, Magiana, and Sa- 
bians, were permitted to redeem iheir adherence to their 
ancient law by the payment of tribute, and other marks of 
Immiliation and servitude. But the limits whieh Moham- 
medan intolerance had prescribed to itself were seldom 
transgressed; the woi'd pledged to unbelievers was seldom 
forfeited; and with all their insolence and oppression, the 
Moslem conquerors were mild and liberal in comparison 
with those who obeyed the pontiffs of Eome or Constanti- 

At the death of Mohammed in 632 his temporal and 
j,j^^ rehgious sovereignty embraced, and was limited 

cDnquosta by, the Arabian peninsula. The Eoman and 
slrMtas Persian empires, engaged in tedious and indeci- 
sive hostility upon the rivers of IMesopotamia 
and the Armenian mount^ns, were viewed by the ambitious 
fanatics of his creed as their quarry. In the very first year 
of Mohammed's immediate successor, Abubeker, each of 
these mighty empires was invaded. TTie latter opposed but 
a short resistance. The crumbling fabric of eastern despot- 
ism ia never secure against rapid and total subversion j a 
few victories, a few sieges, carried the Arabian arms from 
the Tigris to the Oxus, and overthrew, with the Sassanian 
dynasty, the ancient and famous religion they had professed. 
Seven years of active and unceasing warfare sufficed to sub- 

i.D. jugate the rich province of Syria, though defended 

^^^^- by numerous armies and fortified cities ; and the 
kialif Omar had scarcely returned thanlts for the aocom- 
pliahraent of this conquest, when Amrou, his lieutenant, 
announced to him the entu-e reduction of Egypt. After 
some interval the Saracens won their way along the coast 

i.n. of Africa as far as the Pillars of Hercules, and 

M7-69B. ^ third province was irretrievably torn from the 
Greek empire. These western conquests introduced them 
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to fresh eoeraios, and ushered in more splendid successes ; 
encouraged by the disunion of the Visigoths, and perhaps 
invited by treachery, Musa, the general of a master who sat 
beyond the opposite extremity of tlie Mediterra- ^ ^ ^lo 
nean Sea, passed over into Spain, and within 
about two years the name of Mohammed was invoked under 
the Pyrenees.* 

These eonqueafs, which astonish the careless and superfi- 
cial, are less perplexing to a calm inquirer than their cessation . 
the loss of half the Roman empire, than the preservation of 
Uie rest. A glance from Medina to Constantinople ^^^ ^^ 
in the middle of tie seventh century would proba- thoeceet 
bly have induced an indifferent spectator, if such ^'"'^'■ 
a being may be imagined, to anticipate by eight hundred 
years the establishment of a Mohammedao dominion upon 
the shores of the Hellespont. The fame of Heraelius had 
withered in the Syrian war ; and his successors appeared as 
incapable to resist, as they were unworthy to govern. Their 
despotism, unchecked by law, was oflen punished by success- 
ful rebellion ; but not a whisper of dvi! liberty was ever 
heard, and the vicissitudes of servitude and anarchy consum- 
mated the moral degeneracy of the nation. Less ignorant thari 
the western barbarians, the Greeks abused their ingenuity 
in theological controversies, those especially which related to 
the nature and incarnation of our Saviour ; wherein the dis- 
putants, as is usual, became more positive and rancorous as 
their creed receded from the possibility of human apprehen- 
sion. Nor were these confined to the clergy, who had not, in 
the East, obtained the prerogative of guiding the national 
^th ; the sovereigns sided alternately with opposing factions; 
Heraelius was not too brave, nor Theodora too iniwnous, for 
discussions of theology; and the dissenters from an imperial 
decision were involved in the double proscription of treason 
and heresy. But the persecutors of their opponents at home 
pretended to cowardly sciiipulousness in the field ; nor was 

' Ocklej's History of the SsiaceBB: tnoy, il majlia Md dovD as a pieUy 

CATdsnne, K^lnUoos it I'AMitn st geuuBl lale, that dratmalanaaUts, 

del'Bapigne. Ihe fcmier of Ukm vorki irlilob anbiaMe tba Dmllbllltj' of ■, vit- 

ia mil kunni bdA jmtly adiulnd fin one, dlmlnbkea that <a en hbtailBii re. 

Its ulmpllDltr Hod ^unaqaa aetaSi. mote In Ume op dtiutloii. And I Dhnm 

SsanKly is; nanaGiB has ner ■lesUed that R^fce, Id hla ntefioe to AhnUbda, 

ia hwuity that of tlie ll«th of Hosaeln. speriia of Wafttfll, from nhoro Ocfcley'i 
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liie Greek church ashamed to require the lusiration of a 
canonical penance from the soldier who shed the blood of his 
enemies in a national war. 

But this depraved people were preserved from destruction 
Decline V ^^^ vices of theJr enemies, still more than by 

ofHiB some intrinsic resources which ihey yet possessed. 

A rapid degeneracy enfeebled the victorious Mps- 
lem in their eaKBfr ""ThSit" irfesiatible enthusiasm, that earnest 
anl'tlisinferested' zeal of the companions of Mohammed, was 
in a gretU; measure lost, even before the first generation had 
passed away. In the fruitftrl'viiQeys of Damascus and Bas- 
sora the Arabs of the desert forgot their abstemious habits. 
BJch irom, the tributes of an enslaved people, the Mohamme- 
dan sovereigns knew no employment of riches but in sensual 
luxury, and paid the price of voluptuous indulgence in the 
relaxMion of their strength and enei'gy. Under the reign of 
Moawiah, the fifth khalif, an hereditary succession was sub- 
stituted for the free choice of the feithfiil, by which the first 
representatives of the prophet had been elevated to power ; 
(Uid this regulation, necessary as it plainly was to avert in 
some degree the dangers of schism and civil war, exposed 
the kingdom to the certeinty of being often governed by feeble 
tyrants. But no regulation could be more than a temporary 
preservative against civil war. The dissensions which stiU 
separate and render hostile the followers of Mohammed may 
be traced to the iirst events that ensued upon bis death, to 
the rejection of his son-in-law Ali by the electors of Medina. 
Two i-eigns, those of Abubeker and Omar, passed in external 
glory and domestic reverence ; but the old age of Othman 
was weak and imprudent, and the conspirators gainst him 
established the first among a hundred precedents of rebellion 
and regicide. Ali was now chosen ; but a strong faction dis- 
puted bis right ; and the Saraeen empire was, for many years, 
distracted with civil war, among competitors who appealed, 
in reality, to no other dedsion thtui'that of the sword. The 
femily of Ommiyah succeeded at last in establishing an unre- 
sisted, if not an undoubted title. But rebellions were perpet- 
ually afterwards breaking out in that vast extent of dominion, 
iB 750 *"' **"^ "^ these revolters acquired by success a 
better name than rebel, and founded the dynasty 
of the Abbassides. 

Damascus had been the seat of empire undfer the Onuni- 
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ades; it waa remgyed hy the succeeding family fo Khaiiftof 
their new city of Bagdad. There are not any^sgiM. 
names in the long line of khalifs, ailer the companiona of 
Mohammed, more renowned in history than some of the 
earlier eovereigns who reigned in this capital — Ahnansor, 
I-Iaroun Alraschid, and Almamiln. Their splendid palaces, 
their numerous guards, their treasures of gold and silver, the 
populousuesa and wealtli of their cities, formed a striking 
contrast to the rudeness and poverty of the western nations 
in the same age. In their court learning, which the fii-st 
Moslem had despised as unwarlike or rejected as profane, 
was held in honor.' The khalif Almamun especially was 
distinguished for hia patronage of letters ; the philosophical 
writings of Greece were eagerly sought and translated ; the 
stars were numbered, the course of the planets was measured. 
The Arabians improved apon the science they hon-owed, and 
returned it with abundant interest to Europe in the commu- 
nication of numeral figures and the intellectual language of 
algebra.^ Tet the merit of the Abbassidea has been exagger- 
ated by adulation or gratitude. After all the vague praises 
of hireling poets, which have sometimes been repeated in 
Europe, it is very rare to read the history of an easlfirn sov- 
ereign unstained by atrocious crimes. Ho Christian govern- 
ment, except perhaps that of Constantinople, exhibits such a 
series of tyrants as the khalife of Bagdad ; if deeds of bh)od, 
wrought through unbridled passion or jeabns policy, may 
challenge the name of tyrfumy. These are ill redeemed by 
ceremonious devotion and acts of trifling, perhaps ostentatious 
humility, or even by the best attribute of Mohammedan 
princes — a rigorous justice in chastising the offences of 
others. Anecdotes of this description give as imperfect a 
sketch of an oriental sovereign as monkish chroniclers some- 
times draw of one in Europe who founded monasteries and 

of thar li^lure(eMspt thoaa itorks of book bettor kncimi ; uni tbouali it^'liaB 

ftom Ihs reign of ALiiiaDsor, a.d. 76S. first contribnaona in our own laogBnte 

Abi^phsiat^os, p. 160 \ Olbbon, a. 62. to Uils dsmrtmeat, In iiUeh a msai deal 
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innj Bediig6m'a Utenn- HlnoTT of AnblbUIJa.ln theEsDnrialODEhtlie&n 
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obeyed the clergy ; though it must he owned that the formef 
are in much better taste. 

Though the Abbassidea have acquired more celebrity, they 
never attained the real strength of their predecessora. Under 
the last of the house of Ommiyah, one command was obeyed 
almost along the whole diameter of the known world, from 
the banks of the Sihon to the utmost promontory of Portugal. 
But the revolution which changed the succession of khaiife 
produced another not less important. A fugitive of the van- 
quished family, by name Abdalrahman, arrived in Spain 
and the Moslem of that country, not sharing in the prejudices 
aeparation ^hicli had stin-ed up the Persians in favor of the 
^AWca ^'"^ °^ Abbas, and conscious that their remote sit- 
™' nation entitled them to independence, proclaimed 
him^ khalif of Cordova. There could be little hope of re- 
ducing so distant a dependency; and the example was not 
unlikely to be imitated. In the reign of Haroun Alraschid 
two principahties were formed in Africa— of the Aglabifes, 
who reigned over Tunis and Tripoli ; and of the Edrisites in 
the western parts of Barbary. These yielded in about a 
century to the Fatimites, a more powerful dynasty, who after- 
wards established an emph-e in Egypt.* 

The loss, however, of Spain and Africa was the inevitable 
effect of that immensely extended dominion, whieh their sepa- 
ration abno would not have enfeebled. But other revolutions 
Beoiinfi Df awaited it at home. In the history of the Abas- 
(he khaiis. gj^gg ^£ Bag^a J ^g pg^ Q^g^ ^gai„ (jjg jg^jjg gf 

European monarchies, through theu- various symptoms of 
rain ; and find successive analogies to the insults of the bar- 
barians towards imperial Eorae in the fifth century, to the per- 
sonal insigniaoance of the Merovingian kings, and to the feu- 
dal usurpations that dismembered the inheritance of Charle- 
magne. 1. Beyond the northeastern frontier of the Sar- 
acen empire dwelt a warlike and powerful nation of the 
Tartar family, who defended the independence of Turkesfan 
from the sea of Aral to the great central chain of mountaias. 
In the wars which the khalife or their lieutenants waged 
ag^nst them many of those Turks were led into captivity, and 
dispersed over the empire. Their strength and courage dis- 
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tinguishcd them among a people grown effeminate by lux- 
ury ; and that jealousy of distfieedon among his subjeeta so 
natural to an eastern monsirch might be an additional motive 
with the khalif Molassem to form bodies of guards out of 
these prisoners. But his policy was fetally erroneous. More 
rude and even more ferocious than the Arabs, they contemned 
the feebleness of the khalifete, while they grasped at its 
riches. The son of Mofassem, Motawakkel, was murdered in 
Lis palaee by the barbarians of the north ; and his &te re- 
vealed the secret of the empire, that the choice of its sover- 
eign had passed to their slaves. Degradation and death were 
frequently the lot of succeeding khalife ; but in the East the 
son leaps boldly on the throne which the blood of his father 
has stained, and the pnetorian guards of Bagdad rarely failed 
to render a fallacious obedience to the ueai-est heir of the 
house of Abbas. 2. In about one hundred years aft«r the 
introduction of the Turkish soldiers the sovereigns of Bagdad 
sunk almost into oblivion. Al Radi, who died in 940, was 
the last of these that officialed in the mosque, that command- 
ed the forces in person, that addressed the people from the 
pulpit, that enjoyed the pomp and splendor of royalty.* But 
he was the first who appointed, instead of a vizir, a new offi- 
cer — a mayor, as it were, of the palace — with the title of 
Emir al Omra, commander of commanders, to whom ho dele- 
gated by compulsion the functions of his office. This title 
was usually seized by active and martial spirits ; it was some- 
times hereditary, and in effect irrevocable by the khalife, 
whose names hardly appear after this time in Oriental amials. 
S. During these revolutions of the palace every province 
successively shook off its allegiance ; new principalities were 
ibrmed in Syria and Mesopotamia, as well as in Khorasan 
and Persia, fill the dominion of the Commander of the Faith- 
fiil was liCerally confined to the city of Bagdad and its adja- 
cent territory. For a time some of these princes, who had 
been appointed as governors by tie khalifs, professed to re- 
spect hw supremacy by naming him in the public prayers and 
upon the coin ; but these tokens of dependence were gradually 
obliterated.^ 

lAbul&ds, p •m-, Qibboa, c. ^; dlscusB^i in Ibe S2tid chapl«i cf Qitban, 
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Such la the outline of Saracenic hisloi^ foi' three centuriea 
Kerfrai of ^^'" Mohammed ; one age of glorious conquest ; a 
tho Qraeii second of stationaiy but rather precarious greats 
""P'"' ness ; a thii'd of rapid decline. The Greek empire 
meanwhile survived, and almost recovered from the shock it 
had sustained. Besides the decline of its enemies, several 
circumstances may be enumerated tending to its preservation. 
The maritime province of Cilicia had been overrun hy the 
Mohammedans ; but between this and the Leaser Asia Mount 
Taurus raises its massy buckler, spreading as a natural bul- 
wark from the sea-coast of the ancient Pamphylia to the hilly 
district of Isauria, whence it extends in an easterly direction, 
separating the Oappadocian and Glieiim plains, and, after 
throwing off considerable ridges to the noi'th and south, con- 
nects itself with other chains of mountains that penetrate far 
into the Asiatic continent. Beyond this harrier the Saracens 
formed no durable settlement, though the armies of Alrasehid 
wasted the country as for as the Hellespont, and the city of 
Amorium, in Phrygia, was razed to the ground by Al Motea- 
aem. The position of Constantinople, chosen with a sagacity 
to which the course of events almost gave the appearance of 
presdenee, secured her from any immediate danger on the 
side of Asia, and rendered her aa httle accessible to an enemy 
as any city which valor and patriotism did not protect. Tet 
^ J gjg in the days of Arabian energy she was twice at- 
tacked by great naval armaments. The first siege, 
'"' or rather blockade, continued for seven years ; (he 

second, though shorter, was more terrible, and her walls, as 
well aa her port, were actually invested by the combined 
forces of the khalif "Waled, under his brother Moslema.^ The 
final discomfiture of these assailants showed the resisting force 
of the empire, or rather of its capital ; but perhaps the aban- 
donment of such maritime enterprises hy the Saracens may 
be in some measure ascribed to the removal of their metrop- 
olis from Damascus to Bagdad, But the Greeks in their 
turn determined to dispute the command of the sea. By pos- 
sessing the secret of an inextinguishable fiie, they fought on 
superior terms; their wealth, perhaps their skill, enabled them 
to employ larger and better appointed vessels ; and they ulti- 
mately expelled their enemies from the islands of Crete and 



siedbv Google 



Cyprus. By land ihey were less desirous of encountering the 
Moslem. The science of tactics is studied hy the pusillani- 
mous, like that of medicine by the sick ; and the Byzantine 
emperors, Leo and Constantine, have left written treatises on 
the art of avoiding defeat, of protracting contest, of resisting 
attack.^ But this tJmid policy, and even the purchase of ar 
raistiees from the Saracens, were not ill calculated for thfi 
state of both nations. "While Constantinople temporized, 
Bagdad shook to her foundations; and the heirs of the Roman 
name might boast the immortahty of their own empive when 
they contemplated the dissolution of that which had so rapidly 
sprung up and perished Amidst all the crimes and revolu- 
tions of the Byaantme government — and its history is but a 
series of crimes and levolutioas — it was never dismembered 
by intestme war. A sedition m the army, a tumult in the 
theatre, a conspiracy in the palace, precipitated a monarch 
from the (hrone ; but the allegiance of Constantinople wfis 
instantly transferred to his successor, and the provinces im- 
plicitly obeyed the voice of the capital. The custom too of 
partition, so baneful to the Lafio kingdoms, and which was not 
altogether unknown to the Saracens, never prevailed in the 
Greek empire. It stood in the middle of the tenth century, 
as vicious indeed and cowardly, but more wealthy, more en- 
lightened, and far more secui-e from its enemies than under 
the first successors of Heraclius. For about one hundred 
years preceding there had been only partial wars with the 
Mohammedan potentates ; and in these the emperors seem 
gradually to have gained the advantage, and to have become 
more frequently the aggressors. But the increasing distrac- 
tions of the East encouraged two brave usurpers, j.n. 
Nicephorus Phocas and John Zimisces, to attempt 36^75. 
the actual recovery of the lost provinces. They can-ied 
the Roman arms (one may use the term with less reluctance 
than usual) over Syria ; Antioch and Aleppo were taken by 
storm ; Damascus submitted ; even the cities of Mesopotainia, 
beyond the ancient boundary of the Enphi-ates, were added 
to the trophies of Zimisces, who unwiUingly spared the cap- 
ital of the khahfafe. From such distant conquests it was 
expedient, and indeed necessary, to withdraw ; but Cilicia 

1 Gibbon, 0. B3. CoiistanUne PorphT- weaiaeM and cowacfllee and Dlensinn 
cogBnittts, In bia miiIcb to bis son is Itsplf in petty arts to eliidi; the ra^itv 
to the sdministtaUon of tbe empire, be- or diridotLiepoiverof its enemies '^ ' 
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and Antioch were permanently restored to the empire. At 
tlie dose of the tenth, century the emperors of Constantinople 
possessed the best and greatest portion of the modem Iting- 
dom of ^Naples, a part of Sieily, the whole European domia- 
ions of the Ottoiuana, tie province of Anatolia or Asia 
Minor, with some part of Syria and Armenia,^ 

These successes of the Greek empire were certainly much 
rather due to the weakness of its enemies than to any I'evival 
of national courage and vigor ; yet they would prohabiy have 
The Turks '>een more durable if the contest had been only 
with the khalifato, or the kingdoms derived from 
it. But a new actor was to appear on the stage of Asiatic 
tragedy. The same Turkish nation, the slaves and captives 
from which had become arbiters of the sceptre of Bagdad, 
passed their original Hmits of the laxartes or Sihon. The 
sullans of Ghazna, a dynasty whose splendid conquests were 
of very short duration, had deemed it politic to divide the 
strength of these formidable allies by inviting a part of them 
into Khorasan. They covered that fertile province with 
then- pastoral tents, and beckoned their compatriots to share 
Thrfr ^^ riches of the south. The Ghaznevides fell 

conquests, the earliest victims ; but Persia, violated in turn 
x.D. loss. jjy gygpy conqueror, was a tempting and unresist- 
ing prey. Togi-ol Bek, the founder of the Seljutian dynasty 
of Turks, overthrew the family of Bowides, who had long 
reigned at Ispahan, respected the pageant of Mohammedan 
sovereignty in the khalif of Bagdad, embraced with all hie 
tribes the religion of the vanquished, and commenced the at- 
tack upon Christendom by an irruption into Armenia. His 
nephew and successor Alp Arslan defeated and took prisoner 
the emperor Eomanus Diogenes ; and the conquest 
of Asia Minor was almost completod by princes oi 
the same family, the Seljukians of Rum,'' who were permitted 
by Maiek Shah, the third sultan of tlie Tm-ks, to form an in- 
dependent kingdom. Through their own exertions, and the 
selfish impolicy of rival competitors for the throne of Con- 
stantinople, who bartered the strength of the empire for as- 
sistaiice, the Turks became masters of the Asiatic cities and 



siedbv Google 



Gbbbks, etc. mOGEESS OF THE GREEKS. 125 

fbrdfied passes ; nor did there seem any obstacle fo the inva- 
sion of Europe.^ 

In this st^e of jeopardy the Greek empire looltcd for aid 
10 the nations of tlie West, and received it in fuller The first 
measure than was expected, or perhaps desired. <'"'»«*«■ 
The deliverance of Conslandaople was indeed a very second- 
ary object with the crusaders. But it was necessarily in- 
eluded in their scheme of operations, which, though they all 
tended to die recovery of Jerusalem, must commence with 
the first enemies diat lay on their line of march. The Turks 
were entirely defeated, their capital of Nice restored to the 
empire. As the Franks passed onwards, the emperor 
Alexius Comnenus ti-od on their footsteps, and secured to 
himself the fruits for which tlieir enthusiasm disdaiiied to 
wait. He regained possession of the strong places on the 
iEgean shores, of the defiles of Bithynia, and of the entire 
coast of Asia Minor, both on the Euxine and Mediterranean 
seas, which the Turkish armies, composed of cavalry and 
unused to regular warfare, could not recover.* So much 
must undoubtedly be ascribed to the first crusade. But I 
think that the general effect of these expeditions has been 
overrated by those who consider them as having permanently 
retarded the progress of the Turkish power. The pregr™ of 
Christians in Palestine and Syria were hardly in ""' OreeiB. 
contact with the Seljukian kingdom of Bum, (he only ene- 
mies of the empire ; and it is not easy to perceive that their 
small and feeble principalities, engaged commonly in defend- 
ing themselves against the Mohammedan princes of Meso- 
potamia, or the Fatimite khalifs of Egypt, could obstruct the 
arms of a sovereign of Iconium upon the Meander or the 
Halys. Other causes are adequate to explain the equipoise 
in wiiich the balance of dominion in Anatolia was kept 
during the twelfth century : the valor and activity of the two 
Comneni, John and Mannel, especially the former; and the 
frequent partitions and internal feuds, through whicli the 
Seljukiahs of Iconium, like all other Oriental governments, 
became incapable of foreign aggression. 

But whatever obligation might be due to the first crusaders 
from the Eastern empire was cancelled by their descend- 

' IHbboD, c. 67 ; De Quigurf, Hiat. dra was reanneieil to tho emjilre dntins tha 
^""S 'fl"' '' ^ t ii-f I '^^" *' AlBjinH, or of his gBllaat son 

ehstber the eea-oout, nortli and south, hardly wrati'i^iiring!' 
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ants one hundred years afterwards, when the fourth in num- 
CapiuMof her of those expeditions was turned to the sub- 
nJ^e^by'" jugation of Consiantinople itself. One of those 
theLaUna. domesljc revolutions wMch occur perpetually in 
Byzantine history had placed an usurper on the imperial 
throne. The lawful monarch was condemned to htindnesa 
and a prison; but the heir escaped to recount his misfortunes 
t D laoa. *** *^ ^®^' ^^^ anuy of crusaders assembled in 

the Dalmatian port of Zara. This armament had 
been collected for the usual purposes, and through the usual 
motives, terapoi-al and spiritual, of a crusade ; the military 
force chiefly consisted of French nobles ; the naval was sup- 
plied by the i-epublic of Venice, whose doge commanded 
pei-sonally in the expedition. It was not apparently consis- 
tent with the primary object of retrieving tlie Christian 
affairs in Palestine to interfere in the goi-ernment of a 
Christian empire ; but the temptation of punishing a faithless 
people, and the hope of assistance in their subsequent 
operations, prevailed. They turned their prows up the 
Archipelago; and, notwithstanding the vast population and 
defensible strength of Constantinople, compelled the tjsurper 
to fly, and the citizens to surrender. But animosities spring- 
ing from religious schism and national jealousy were not 
likely to be allayed by such remedies; the Gredcs, wounded 
in their pride and bigotry, regarded the legitimate empeiur 
as a creatm-e of their enemies, ready to sacrifice their church, 
a stipulated condition of his restoration, to that of Rome. In 
a few months a new sedition and conspiracy raised another 
asurper in defiance of the crusaders' army encamped without 
iB 1204. ^^'^ walls. The siege instantly recommenced ; and 

aftei" three months the city of Constantinople was 
taken by storm. The tale of pillage and murder is always 
uniform ; but the calamities of ancient capitals, like those 
of the great, impress us more forcibly. Even now we sym- 
patliizQ witli the virgin miq'esty of Constantinople, decited 
with the accumulated wealth of ages, and resplendent with 
the monuments of Roman empire and of Grecian art. Her 
populousnesa is estimated beyond ci-edibility : ten, twenty, 
thirty-fold that of London or Paris ; certainly far beyond the 
united capitals of all European kingdoms in that age.^ In 
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magnifii^nce she excelled them more than in numbers ; 
instead of the thatched roofe, the mud walls, the narrow 
streets, the pitiful buildings of those cities, she had mai-ble 
and gilded palaces, churches and monasteries, the works of 
skilful architects, through nine centuries, gradually sliding 
from the severity of ancient taste into the more various and 
brilliant combinations of, easteni fancy.^ In the libraries 
of ConsbmtJnople were collected the remains of Grecian 
learning ; her forum and hippodrome were decorated witli 
those of Grecian sculpture ; but neither would be spai-ed by 
undiatinguiahing rapine ; nor were the cliiefs of the crusaders 
more able to appreciate the loss than their soldiery. Four 
horses, that breathe in the brass of Lysippus, were removed 
from Constautinople to the square of St. Mark at Venice ; 
destined again to become the trophies of war, and to follow 
the altei-nate revolutions of conquest. But we learn from a 
contemporary Greek to deplore the fafe of many other pieces 
of sculpture, which were destroyed in wantonness, or even 
coined into brass money.'' 

The lawful empei-or and his son had perished in the 
rebellion that gave occasion to this catastrophe ; PoiHiinn of 
and there remained no right to interfei-e with that '''" empire, 
of conquest. But the Latins were a promiscuous multitude, 
and what their independent valor had earned was not (o be 
transfeiTed to a single master. Though the name of emperor 
seemed necessary for the government of Constantinople, the 
unity of despotic power was very foreign to the principles 
and the interests of the crusaders. In their selflsh schemes 
of a^randizement they tore in pieces the Greek empire. 
One fourth only was allotted to the emperor, three eighths 
were the share of the i-epublic of Venice, and the remainder 
was divided among the chiefs. Baldwin count of Flanders 
obtained the imperial title, with the feudal sovereignty over 
the minor principahljes. A monarchy thus dismembered had 

S^XiB ^° ^^\ ^"'"'- ' "'™™ ^' '"""" ™'" '" ^1 """^ ""™ ^''.'■'"^<"' ' 

don, in 1204, too high at 60,000 'souls, qnid™ niiignmirrMltare'qniiQai"^! ^ 

Paris had been onLaiged bj PbiLip An- opulenUa lionnrnni omDium, auri et 

Gstas,ana alao4oa morBsrounll tliin argootj piliiomui multifonuiudi, aaora- 

ndod. DeittmsKsnr laFoll™, t. i. J. luniquo roilquiarnin. Ouini stiaui tem- 
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little prospect of h d ab li y Th Latin emperora 

of Constantinople n m b and unfortunate, 

not so much fron p n h da wlitjcal weakness, 

than their predece ra Hi ir as als h d against sover- 
eigns not more po rf an h m he Bulgarians, a 
nation who, after being long foimidable, had been subdued by 
the imperial arms, and only recovered independence on the 
eve of the Latin conquest, insulted their capital; the Greeks 
TheGreeka vicwed them with silent hatred, and h^led Iho 
reoDvet Con- dawning deliverance from the Aaatic coast. On 
BtenUnopie. ^^j ^y^ of' the Bosphorus the Latin usui-pation 
waa scarcely for a moment acknowledged; Nice became the 
seat of a Greek dynasty, who reigned with honor as far as 
the Mseander ; and crossing into Europe, after having estab- 
„_, lished their dominion throughout Komania and 
*'°' ^ ' other provinces, expelled the last I-atin emperors 
from Constantinople in less than sixty years from its capture. 

During the reign of these Greeks at Nice they had for- 
tunately little to ih-ead on the side of then- former enemies, 
and were generally on terms of friendship with the Selju- 
kians of leonium. That monai-chy indeed had suiScient ob- 
jects of apprehension for itself. Their own example in 
clianging the upland plains of Taxtary for the cnl- 
a^Sbj'uia tivated valleys of the south was imitaied in the 
Kiiriamiins, thirteenth century by two successive hordes of 
northern barbarians. The Karismians, wh(«e tents had 
been pitched on (he lower Oxus and Caspian Sea, availed 
themselves of the decline of the Turkish power to establish 
then- dominion in Persia, and menaced, though they did not 
overthrow, the kingdom of Iconium. A more ti-emendous 
storm ensued in the ei-uplion of Moguls under the 
ana Moguia. ^^^^ ^j. ^j^^g jQ,aji, pro^ the farthest regions 
of Chinese Tartary issued a race more fierce and destitute of 
civilization than those who had preceded, whose numbers were 
told by hundreds of thousands, and whose only test of victory 
was devastation. All Asia, from the sea of China to the 
A.D 1216. Euxine, wasted beneath the locusts of the north. 
a'.!.. 1372. I'liey annihilated the phantom of authority which 
still lingered with the name of khalif at Bagdad. They re- 
duced into dependence and finally subverted the Seljukian 
dynasties of Persia, Syria, and Iconium. TheTurks of the 
latter kingdom betook themselves to the mountainous country. 
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where they formed several petty prindpalltiea, -which sub- 
sisted by incursions into the territory of the Moguls or lie 
Greeks. The chief of one of these, named 0th- 
man, at the end of the thirteentli century, pene- ''"' 
trated into the province of Bithynia, from which his pos- 
terity were never withdrawn.^ 

The empire of Constantinople had never recovered the 
blow it received at the hands of the Latins. Most 
of the islands in the Archipelago, and the provinces ^te^f'fhe 
of proper Greece from Thessaly southward, were ^^ 
still possessed by those invaders. The wealth and ™^ "" 
naval power of the empire had passed into the hands of the 
maritime republics ; Venice, Genoa, Pisa, and Barcelona were 
enriched by a commerce which they carried on as independent 
states within the precincts of Constantinople, scarcely deign- 
ing to solicit the permission or recognize the supremacy of 
its master. In a great battle fought under the 
walls of the city between the Venetian and Geno- *'"■ 
ese fleets, the weight of the Eoman empire, in Gibbon's 
expression, was scarcely felt in the balance of fheae opulent 
and powerful republics. Eight galleys were the contribution 
of the emperor Cantacuzene to his Venetian allies ; and upon 
their defeat he submitted to the ignominy of excluding them 
forever from tra^g in his dominions. Meantime the re- 
mans of the empire in Asia were seized by the independent 
Turkish dynasties, of which the most illustrious, ^^^ 
that of the Ottomans, occupied the province of Ottomans. 
Bithynia. Invited by a Byzantine feetion inlo '"■ ^*^^- 
Europe, about the middle of the fourteenth century, they 
fixed themselves in the neighborhood of the capital, and in 
the thir^ years' reign of Amurath L subdued, with little re- 
sistance, the province of Eomania and the small Christian 
kingdoms that had been formed on the lower Danube. Ba- 
jaaet, the successor of Amurath, reduced the independent 
emirs of Anatolia to subjecdon, and, after long tlu«atening 
Constantinople, invested it by sea and land. The Greeks 
called loudly upon their brethren of the West for 
aid agmnst the common enemy of Christendom ; *""' 
but the flower of French chivalry had been slain or taken in 
the battle of Nicopolis in Bulgaria,^ where the king of Hiin- 
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gary, notwithstanding the heroism of these volunteers, was 
entirely defeated by Bajazet, The emperor Manuel left his 
capital with a faint hope of exciting the courts of Europe to 
some decided efforts by personal representations of the danger; 
and, during his absence, Constantinople was saved, not by a 
friend, indeed, but by a power more formidable to her ene- 
mies than to herself. 

The loose masses of mankind, that, without laws, agricul 
„ „ , ture, or fixed dwelhues, overspread the vast centra 
or Mognia regions of Asia, have, at various times, been im- 
of Tininr. peHed by necessity of subsistence, or through the 
casual appearance of a commanding genius, upon the domain 
of culture and civilization. Two principal i-oads connect the 
nations of Tartary with those of the west and south ; the one 
into Europe along the sea of Azoph and northern coast of 
the Euxine; the other across the interval between the Buk- 
harian mountsuns and the Caspian into Persia. Four times 
at least within the period of authentic history the Scythian 
tribes have taken the former course and poured themselves 
into Europe, but each wave was less effectual than the pre- 
ceding. The first of these was in the fourth and fifth cen- 
turies, for we may range those rapidly successive migrations 
of the Groths and Huns together, when the Roman empire 
fell to the ground, and the only boundary of barbarian con- 
quest was the Atlantic ocean upon the shores of Portugal. 
The second wave came on with the Hungarians in the tenth 
century, whose ravages extended as far as the southern prov- 
inces of France. A third attack was sustained from the 
Moguls under the children of Zingls at the same period as 
that which overwhelmed Persia. The Russian monarchy 
was destroyed in this mvasion, and for two hundred years 
that gi-eat country lay prostrate under the yoke of the Tartars. 
As they advanced, Poland and Hungary gave little opposi 
tion; and the farthest nations of Europe were appalled by 
the tempest. But Germany was no longer as she had been 
in the anarchy of the tenth century; the Moguls were un- 






tied bvCoOgIc 



Ghbbks, nrc. DEFEAT OF BAJAZET. 131 

used io resislaoee, and still le?Q inclined to regular warfare; 
they retired before the emperor Frederic II., and the utmost 
points of their western iuTaslon were the cities of 
Lignitz in Silesia and Keustadt in Austria. Li ''"■ ^^' 
the fourth and last agression of the Tartara their progress 
m Europe is hardly perceptible; the Moguls of Timur'a 
army could only boast the destraction of Aaoph and die pil- 
lage of some Russian provinces. Timur, the sovereign of 
Uiese Moguls and founder of their second dynasty, which has 
been more permanent and celebrated than that of Zingis, had 
been the prince of a small tribe in Transoxtana, between the 
Gjhon and Sirr, the doubtful irontier of settled and pastoral 
nations. His own energy and the weakness of his neighbors 
are sufficient to explain the revolution he efiecfed. Like 
former conquerors, Togrol Bek and Zingis, be chose the road 
through Persia; and, meeting little resistance from the dis- 
ordered gOYCmments of Asia, extended his empire on one 
side to the Syrian coast, while by successes still more re- 
nowned, though not belongmg to this place, it reached on the 
other to the heart of Hindostan. In his old age the restless- 
ness of ambition impelled hhn against the Turks »rf Anatolia. 
Bajazet hastened from the siege of Constantinople to a more 
perilous contest: his defeat and captivity in the„. . . 
plains of Angora clouded for a time the Ottoman BsjJet. 
crescent, and preserved the wreck of the Greek ^■°- ^*®' 
empire for Sfty years longer. 

The Moguls did not improve their vJctoiy ; in the western 
parts of Asia, as in Hindostan, Timur was but a u^^rot 
barbarian destroyer, though at Samarcand a sov- oonstanu- 
ereign and a legislator. He gave up Anatolia to '"'*°" 
lie sona of Bajazet ; but the unity of (heir power was broken ; 
and the Otioman kingdom, like those which had preceded, 
experienced the evils of partition and mutual animosity. 
For about twenty years an opportunity was given to the 
Greeks of recovering pfu^ of their losses ; but they were 
mcapable of making the best use of this advantage, and, 
though they regained possession of part of Romania, did not 
extirpate a strong Turkish colony that held the city of Galli- 
poli in the Chersonesus. ' When Amm'ath H., there- 
fore, reunited under his vigorous sceptre the Otto- '"''' 
man monarchy, Constantinople was exposed to another siege 
and to fresh losses. Her walls, however, repelled the enemy ; 
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and during tlie reign of AmorEith she had leisure to repeal 
those signals of distress which the princes of Christendom 
refused to observe. The situation of Europe was, indeed^ 
suffidently inauspicious; France, the original countiy of the 
crosades and of chivalry, was involved in foreign and domestic 
war ; while a schism, apparently intenniuable, rent the bosom 
of the Latin church and impaired the efficiency of the only- 
power that could UDite and animate its disciples in a religious 
war. Even when the Eoman pontiffs were best disposed to 
rescue Constantinople irom destruction, it was rather as 
masters than as allies that they would interfere ; their ungen- 
erous bigotry, or rather pride, dictated the submission of her 
church and the renunciation of her favorite article of dis- 
tinctive faith. The Greeks yielded widi reluctance and 
insincerity in the councU of Florence; but soon rescinded 
their treaty of union. Ugenius IV, procured a short diver- 
1M4 sion on the side of Hungary; but after the un- 
fortunate battle of Wama the Hungarians were 
abundantly employed in self-defence. 

The two monarchies which have successively held their 
seat in the city of Constaniine may be contrasted in the cir- 
cumstances of their decline. In the presentday we anticipate, 
with an assurance that none can deem extravagant, the ap- 
proaching subversion of the Ottoman power ; but the signs 
of internal weakness have not yet been confirmed by the dis- 
memberment of provinces; and the arch of dominion, that 
long since has seemed nodding to its fell and totters sA, every 
blast of the north, still rests upon the landmarks of ancient 
conquest, and spans the ample regions from Bagdad to Bel- 
grade. For different were the events that preceded the disso- 
lution of the Greek empire. Every province was in turn 
subdued — every city opened her gates to the conqueror ; the 
limbs were lopped off one by one; bat the pulse 
still beat at the heart, and the majesty of the Ro- 
man name was ultimately confined to the walls of Constanti- 
nople. Before Mahomet IL planted his cannon against them, 
he had completed every smaller conquest and deprived the 
expiring empire of every hope of succor or delay. It was 
necessary that Constantinople should fell ; but the magnani- 
mous resignation of her emperor bestows an honor upon her 
m 1453 ^^^ which her prosperity seldom earned. The 
long deferred but inevitable moment arrived ; and 
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the last of the CEeaara (I will not say of the Palasolo^) folded 
round him the imperial manlle, and remembered the name 
which he represeated in the dignity of heroic death. It is 
thus that the intellectual principle, when enfeebled by disease 
or age, is found to rally its enei^es in the presence of deatli, 
and pour the radiance of unclouded reason around the last 
straggles of dissolution. 

Though the fate of Constantinople had hoen protracted 
beyond all reasonable expecfalion, the actual intcl- j^j^^ 5, 
ligence operated Hke that of sudden calamity, f ""^ by it 
A sentiment of consternation, perhaps of, self- '" "'*' 
reproach, thrilled to the hoai't of Christendom. There 
seemed no longer anything to divert the Ottoman armies 
from Hungary ; and if Hungary should be subdued, it was 
evident that bofli Italy and the Cferman empire were exposed 
to invasion.^ A general union of Christian powers was re- 
quired to withstand this eoramon enemy. But the popes, 
who had so often armed them gainst each other, wasted theur 
spiritual and political counsels in attempliiig to restore una- 
nimity. War was proclaimed agsunst tiie Turks at the diet 
of Prankfoi't, in 1454 ; but no efforts were made to carry the 
menace into execution. No prince could have sat on die im- 
perial throne more unfitted for the emergency than Frederic 
IlL ; his mean spirit and narrow capacity exposed him to the 
contempt of mankind — his avarice and duplicity ensured the 
Lati-ed of Austria and Hungary. During the papacy of Pius 
II., whose heart was thoroughly engaged in this legitimate 
crusade, a more specious attempt was made by convening an 
European congress at Mantua. Almost all the sovereigns 
attended by theur envoys ; it was concluded that 50,000 men- 
at-arms should be raised, and a tax levied for three 
years of one tenth irom the revenues of the clergy, ^'"'^ ' 
one thirtieth from those of the laity, and one twentieth from 
the capital of the Jews." Pius engaged to head this arma- 

1 Site Tladtur Hnnjiiria, si™ ODaola ' SpondaiiBB. Neltlier Charloa VII. 

Jongltur Turoia, neqne lealla neqne nor even Philip of Burgundy, who had 
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ment in person ; but when he appeared next yeai' at Ancona, 
the appointed place of embarkation, the princes had failed ic 
all their promises of men and money, and he found only a 
headlong crowd of adventurera, destitute of every uecessaiy, 
and expeetmg to be fed and paid at tlie pope's expense. It 
was not by such a body that Mahomet could be expelled fram 
Constantinople. If the Christian sovereigns had given a 
steady and sincere cooperation, the contest would still have 
insijtutioa of been ai'duous and uncertain. In the early crusades 
Jsniaariea. t],,, superiority of arms, of skill, and even of dfci- 
(iipline, had been uoifonnly on the side of Europe. But the 
present circumstances were fai- from similar. An institution, 
begun by the first and perfected by the second Amai'ath, had 
^ven to the Turkish annies what their enemies still wanted, 
military subordination and veteran experience. Aware, as it 
seems, of the real superiority of Europeans in war, these 
sultans selected the stoutest youtha from their Bulgarian, Ser- 
vian, or Albanian captives, who were educated in habits of 
mai-tial discipline, and formed into a regular force with the 
name of Janizaries. After conquest had put an end to per- 
sonal captivity, a (ax of every fiftii male child was raised 
upon tho Chi'iatiaii population for the same purpose. The 
arm of Europe was thus turned upon herself; and the west- 
ern nations must have contended with troops of hereditary 
robustness and intrepidity, whose emulous enthusiasm for the 
country that had adopted them was controlled by habitual obe- 
dience to their commanders.' 
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Tet forty years after the fell of Constantinople, at the epoch 
of Charles VIII.'s expedition mto Italy, the jusCg^^ ^^, , 
apprehensiona of Enropean statesmen might have tt/ cftwi^n ' 
gradually suhsided. Except tie Morea, Negropont, "™^'^"^- 
and a few other unimportant conquests, no real progress had 
been made by the Ottomans. Jlahomet II. had been kept at 
bay by the Hungarians ; he had been repulsed with some 
ignominy by the knights of St John fi-om the island of 
Rhodes. A petty chieftain defied this mighty conqueror for 
twenty years in the mountams of Epirus; and the perse- 
vering course of his desultory warfare with such trifling 
resources, and so httle prospect of ultimate success, may 
justify the exaggerated admiration with which his contem- 
poraiiea honored the name of Scanderbeg. Once only the 
crescent was displayed on the Calabrian coast; 
but the city of Otvanto remained but a year in *-''-^*'*- 
the possession of Mahomet. On his death a disputed suc- 
cession involved his children in civil war. Bajaaet, the 
eldest, obtamed the victory; but his rival brother Zizhn 
fled to Rhodes, troia whence he was removed to France, 
and afierwai-ds to Rome. Apprehensions of ihia exiled 
prince seem to have dictated a pacific policy to the reigning 
sultan, whose character did not possess the usual energy of 
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CHAPTER Vir. 

HISTOKY OF ECCLESIASTICAL FOWEK DURING THE 



their Jtrrisdiction — fljbitratiTe— Merely — thrar politiail Power — Supryiuauj 
of theCtowu— Chai'lema^e — Change after ilia Dunth.aud Endroaehmonta of 
thB OhOTOh in the ninth Century — Ptimaoj of the See of Rome — Ita early Stags 
— Qi^ojy I. — Council of I^nkfort — fk1» DecreB^— PtogteBS ofPKpal An- 
thorltj — Effeets of Bxconiniaiilcation--Lotlia!re — aiate of the Ohurcli in the 
tenth OoQtnry — Marria^ of Priests — Simony— EpIecoiMii Electiona — ImperioJ 
Autliojity over tlie Poppa — DiAput«s ooaceroing iDTeetitures — Gregory VZL and 
Henry IV. — Concordaty of Calistus— Blsction by Chapters — general Syeteni of 
Qregorf TEE. — ProgrcHB of Papal TTaurpattons in the tnelftli Century — Inno- 
cent m.— Ilia CMiaoter ana themes. 

At the irrnption of the northern invaders into the Roman 
empire fhey found tLe clergy already endowed with extensive 
possessions. Besides the spontaneons oblations upon which 
w aith of *^^ ministers of the Christian church had origin- 
the chureii aHy subsisted, they had obtained, oven under the 
Moc^"" pagan emperors, by coaoealment or connivance — 
for the Roman law did not permit a tenure of 
landa in mortmain — certain immovable estates, the revenues 
of which were applicable to their own maiatenance and that 
of the poor.' These indeed were precarious and liable to 
confiscation in times of persecution. But it was among the 
first efiects of the conversion of Conatantine to give not only 
a security, but a legal sanction, to the territorial acquisitions 
of the ehiuxih. The edict of Milan, in 813, recognizes the 
actual estates of ecclesiastical corporations.^ Another, pub- 
lished in 321, grants to aU the subjects of the empire the 
power of bequeathing their property to tlie church.' His 
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own liberalily and that of Lie successors set an example 
wliicli did not want imitators. Passing rapidly from a con- 
dition of distress and persecution to the summit of prosperity, 
the church degenerated as rapidly from her ancient purity, 
and forfeited the respect of future ages in the same propor- 
tion as she acquired the Wind veneration of her own. Cov- 
etousness, especially, became ahnost a characteristic vice, 
Valentinian I^ in 370, prohibited the clergy from receiving 
the bequests of women — a modification more discreditable 
than any general law could have been. And several of the 
fathers severely reprobate the prevailing avidity of their 
contemporaries. 

The devotion of the conquering nations, as it was still less 
enlightened than that of the subjects of the empire, inoresBod 
so was it still more munificent. They left indeed aa^itB 
the worship of Hesus and Taranis in their forests; ^i''^^'™' 
but they retsuned the elementaiy principles of that and of all 
barbarous idolatry, a superstitious reverence for the priesthood, 
a credulity that seemed to invite impostnre, and a confidence 
in the eflcacy of gifts to expiate offences. Of this temper it 
is undeniable that the ministers of religion, influenced prol>- 
ably not so much by personal eovetousness as by zeal for the 
interests of their order, took advantage. S^ny of the pecu- 
liar and prominent characteristics in tiiC fmth and discipline 
of those ages appear to have been either introduced or sedu- 
lously promoted for Uie porposes of soi-did fraud. To those 
purposes conspired the veneration for relics, the worship of 
images, the idolatry of saints and martyrs, the religious in- 
violability of sanctuaries, the conseei-ation of cemeteries, but, 
above all, the doctrine of purgatory and masses for the relief 
of the dead. A creed thus contrived, operating upon the 
minds of barbarians, lavish though rapacious, and devout 
though dissolute, naturally caused a torrent of opulence to 
pour in upon the church. Donations of land were contin- 
ually made to the bishops, and, in still more ample proportion, 
to the monastic foundations. These had not been very 
numerous in the West till the beginning of the sixth century, 
when Benedict established his celebrated rule.^ A more 
remarkable show of piety, a more absolute seclusion from 
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file world, forma more impiessive and editymg prayers and 
masses more constantly repeated gave to the professed in 
these mstitutions an adyaatig^ in, public est* em, over the 
secular cleigy 

The eoeleaiasttcal hierai-chy never reoeived any territorial 
endowment by law, either under the Roman empire or the 
kingdoms erected upon its ruins. But the voluntary munifi- 
cence of princes, as well as their subjects, amply supplied the 
place of a more universal provision. Large private estates, 
or, as they were termed, patrimonies, not only within their 
own dioceses, but sometimes in distant countries, sustained 
the dignity of the principal sees, and especially that of Rome.^ 
The French monarchs of the first dynasty, the Carlovingiaa 
family and their great chief, the Saxon line of emperors, the 
kings of England and Leon, set hardly any bounds to their 
liberality, as numerous charters still extant in diplomatic 
coUeclions attest. Many churches possessed seven or eight 
thousand manai ; one with but two tiiousand passed for only 
indifferently rich.^ But it must be remarked that many of 
these donations are of lands uncultivated and unappropriated. 
The monasteries acquired legitimate riches by the culture of 
these deserted ti-acts aJid by the prudent management of then- 
revenues, which were less exposed to the ordinary means of 
dissipation than those of the laity. Their wealth, continually 
accumulated, enabled them to become the regular purchasers 
of landed estates, especially in the time of the crusades, 
when the fiefs of the nobility were constantly in the market 
for sale or mortgage.* 

If the possessions of ecclesiastical communities liad all 
Sometimes '^^'^ ^* fairly earned, we could find nothing in 
impnipor^ them to reprehend. But other soui-ces of wealth 
="qum«i ^g|.g [g^g pui-e, and they derived their wealth from 
many source.-!. Those who entered into a monastery threw 
frequently their whole estates info the common stock ; and 
even the children of rich parents were expected to make a 
donation of land on assuming the cowl. Some gave their 
property to the church before entering on military expedi- 
tions ; gifts were made by some to take effect after their 
lives, and bequests by many in the terrors of dissolution, 

iSt. Miro, 1. 1, p. 231; (Mannona, 1. 5 Muratori, DiBsert. 65; Du Cange. i 
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Even those legacies to cliariiable purposes, which the clergy- 
could with more ctecency and spectoasness recommend, and 
of which the administration was generally confined to tliem, 
were frequently applied to their own benefit' They failed 
not, above all, lo inculcate npon the wealthy sinner that no 
atonement could be so acceptable to Heaven aa liberal pi-eaenta 
to its earthly delegates.^ To die without allotting a portion 
of worldly wealth to pious uses was accounted almost like 
suicide, or a refusal of the last sacraments; and hence intes- 
tacy passed for a sort of fraud upon the church, which she 
pimished by taking the administi-ation of the deceased's effects 
into her own hands. This, however, was peculiar to England, 
and seems lo have been the case there only from the reign of 
Henry III. to that of Edward III., when the bishop look a 
portion of the intestate's personal estate for the advantage of 
the church and poor, instead of distributing it among his 
nest of kin.^ The canonical penances imposed upon repent- 
ant offenders, extravagantly severe in themselves, were com- 
muted for money or for immovable possessions — a fertile 
^ough scandalous source of monastic wealth, which the popes 
aftei-warda diverted into then- own coffers by the usage of 
dispensations and indulgences.* The churcli lands enjoyed 
an immunity fkim taxes, though not in general from military 
service, when of a feudal teimre.^ But tlieir tenure was 
frequently in what was called frankahnoign, without any 
obligation of service. Hence it became a customary fraud 



iPilmimnis^liMtoribufl dalicBt fii- bcnter, ol mdeiitleaimo anlmo 
iDl. ill. p. 1678; 1 



ai Eisndltatia portjo m paupereA copL 
ilBperiWBinrj lea senslm 'Se 



cnJltaMtprmliyloiineiiBfutunifiiinse: tbeBut seems to have taken tbs whola 

qui ax » plngnlns lUaruni patrlmonlnni EpolL. Du Gsnge, v. InlesSstas. 

tyiuAL Jmmi ejasoDpl Ipd in tem suuu i Murat^d. Dlsaerb. 63. 

^umoai nopHoalndlnom Interdum eon- > PsIgntTe has shown that the Anglo- 

TsrtebHi6; ao trlbutnia evasit, quod Saion rtergy nere uot exempt oililnsllv 

nates pl[ mOF!s Mt. Mmatori, Aadqnl- at Uast, tMm the Irinoda xeasiilas tm- 

lAtreiaiiK.t.T.maa*.m. poaed on aU atodjal propriBtors. Thsy 

a Mniatori, Mwert. 67 (AnUqait. wore better treatsd on Sio Oontioant ; 

Italjffl, t. y, p, 1065), haa preserved a and Bonl&oe siolnlma that In no part i^ 

oniiDiu charter of an ItallMi count, jrho me worll was amU MJMtudB ImpDE' " 



11 hardlj think they 



■i,db. Google 



140 TITHES. Chap. VH. Paet L 

of lay proprietors to grant estates to tlie church, which they 
received again by way of lief or lease, exempted from public 
burdens. And, as if all these means of accumulating what 
they could not iegitimately enjoy were insufficient, the monks 
prostituted their knowledge of writing to the purpose of 
forging chartere in their own fayor, which might easily im- 
pose upon an ignorant age, since it has required a peculiar 
science to detect them in modern times. Such rapacity might 
seem incredible in men cut off from the pureuits of life and 
the hope of posterity, if we did not behold every day the 
unreasonableness of avarice and the fervor of professional 
attachments.* 

As an additional source of revenue, and in imitation of 
Tithes ^^ Jewish law, the payment of tithes was recom- 

mended or enjoined. These, however, were not 
applicable at first to the maintenance of a resident clergy. 
Parochial divisions, as they now exist, did not take place, at 
least in some counfi-ies, tiU several centuries after the estjUi- 
lishment of Christianity.'' Tlie rural churches, erected suc- 
cessively as the necessities of a congregation required, or 
the piety of a landlord su^ested, were in feet a sort of 
chapels dependent on the cathedral, and served by itinerant 
ministers at the bishop's discretion.' The bishop himself 

iMniatDri'g SSth,fl7tli,imd eSUi Die- gsalai; et si laions idonenm utlLemque 
MitatloDa on the AnUdnilM of Italj clerlcum obtulerlb uolla quollbei occs- 
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received the tithes, aiid apportioned them as he thought li!, 
A. capituia^'y of Charlemagne, however, regulates then' division 
i^to three parts ; one fur the bishop and his clergy, a second 
for the poor, and a third for the support of the fabric of the 
church.' Some of the rural churches obtained by episcopal 
coacessions the privileges of baptism aad burial, which were 
accompanied with a fixed shave of tithes, and seem to imply 
the residence of a minister. The same privileges were grad- 
ually extended to the rest; and thus a complete parochial 
division was finally estabhshed. But this was hardly th 
case in England till near the time of the conquest.^ 

The slow and gradual manner in which parochial chuirehes 
became independent appears to be of itself a sufficient an- 
swer to those who ascribe a great antiquity to the universal 
payment of tithes. There are, however, more dii'ect proofe 
that this species of ecclesiastical property was acquired not 
only by degrees but with considerable opposition. We find 
the payment of tithes first enjoined by the canons of a pro- 
vini^l council in France near the end of the sixth century. 
Prom the ninth to the end of the twelfth, or even later, it 
is continually enforced by similar authority." Father Paul 
remarks that moat of the sermons preached about the eighth 
century inculcate this as a duty, aad even seem to place the 
summit of Christian perieetion in its performance.* This 
reluctant submission of tlie people to a general and perma- 
nent tribute is perfectly consistent with the eagerness dis- 
played by them in accumulating voluntary donations upon the 
church. Charlemagne was the first who gave the confirmation 
of a civil statute to these ecclesiastical injunclious ; no one at 
least has, so far as I know, adduced any earlier law for the 
payment of tithes than one of his capitulaiies.* But it would 
be precipitate to infer either that the practice had not already 
gained ground to a considerable extent, through the influence 
of ecclesiastical authority, or, on the other hand, that it became 
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Dniversal in consequence of the commands of Charlemagne.' 
In the subsequent ages it was veiy common to appropriate 
dthes, which had originally heen payable to the bishop, either 
towards the support of particular churches, or, according to 
the prevalent superstitJOD, to monastic foundations.' These 
arbitrary consecrations, diough the subject of complaint, 
lasted, by a sort of prescriptive right of the landholder, till 
about the year 1200. It was nearly at the same tune that 
the obligation of paying lithea, which had been originally 
confined to those caEed predial, 'or (he fruits of the earth, 
was extended, at least in theory, to every species of profit, 
and to the wages of every kind of labor.' 

Yet there were many hindrances that thwarted the clergy 
spoiiatioa '" ^^'^ acquisition of opulence, and a sort of reflux 
If abaiOi that set sometimes veiy strongly against them. In 
propaty. t{Kies of barbarous violence nothing can thoroughly 
compensate for the inferiority of physical strength ^id 
prowess. The ecclesiastical history of the middle ages pre- 
sents one long contention of fraud against robbery ; of acqui- 
sitions made by the church through such means as I have 
described, and torn from her by lawless power. Those very 
men who in the hour of sicliness and impending death 
showered the gifts of expiatory devotion upon her altars, had 
passed the sunshine of their lives in sacrile^us plunder. 
Notwiths lauding the frequent instances of extreme reverence 
for religious institutions among the nobility, we should be 
deceived in supposing this to be their general character. 
Eapacity, not less insatiable than that of the abbots, was 
commonly united with a daring fierceness that the abbots 
could not resist.' In every country we find continual lamen- 
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tation ove h 1 1 d f ccl cal posaessiooa. Charles 

Martel is i aeh A I h given the first notorious 

example of h pol I not, however, commonly 

practised by so igns Bu h vil was not the less uai- 
versally fpl Th j h ti li especially, as the hand of 
robbery falls heaviest upon the weak, were exposed to unlaw- 
i\il seizure. In the tenlh and eleventh centuries nothing waa 
more common Ihan to see the revenues of benefices iu the 
handa of lay impTOpriators, who employed curates at the 
cheapest rate ; an abuse that has never ceased in tlie church.' 
Several allempts were made to restore these tithes ; but even 
Gi^cgoiy VII. did not venture to proceed in it ; ^ and indeed 
it is highly probable that they might be held in some instances 
by a lawful title.' Sometimes the property of monasteries 
was dilapidated by corrupt abbots, whose acts, however clan- 
destine and unlawfiil, it was not easy to revoke. And both 
the bishops and convents were obliged to invest powerful lay 
protectors, under the name of advocates, with consider^le 
fiefs, as the price of their assistance against depredators. 
But these advocates became too often themselves the spoilers, 
and oppressed the helpless ecclesiastics for whose defence 
they had been engaged.* 

If it had not been for these drawbacks, the clergy must, 
one would imagine, have almost acquired the exclusive 
property of the soil. They did enjoy, according to some 
authorities, nearly one half of England, and, I believe, a 
greater proportion in some countries of Eui-ope." They had 
reached, perhaps, (Jieir zenith in respect of territorial prop- 
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erty about tke condusiou of the twelfth century,^ After that 
time the diapositiou to enrich the clergy by pious donations 
grew luore languid, and was put under certain legal realraints, 
to which I shall hereafter advert; but they became rather 
more secure ft«m foi-cible usurpations. 

The acquisitions of wealth by ihe church were hardly so 
Ecdesiaa- remarkable, and scarcely contributed so much to 
^Ho^' ^^'" g'^i't^'^^^i 8S those innovations upon the ordi- 
naiy course of justice which fall under the head 
of ecclesiastical jurisdiction and immunity. It is hardly, 
perhaps, necessary lo caution the reader that rights of terri- 
torial justice, possessed by ecclesiastics in virtue of their 
fiefs, are by no means included in this description. Episcopal 
jurisdiction, properly so called, may be considered as depend- 
ing upon the choice of litigant parties, upon their conihiion, 
and upon the subject-matter of their differences. 

1. The arbitrative authority of ecclesiastical pastors, if not 
ArtiteiiivB cos^^I wi(h Christianity, grew up very early in the 
church, and was natural, or even necessary, to an 
insulated and persecuted society.' Accustomed to feel a strong 
aversion to the imperial tribunals, and even to consider a re- 
currence to them as hardly consistent with their profession, 
the early Christians retained somewhat of a similar prejudice 
even after the establishment of their religion. The arbitra- 
tion of their bishops still seemed a leas objectionable mode 
of setthng differences. And this arbitrative jurisdiction was 
powerfully supported by a law of Constantine, which directed 
the civil magistrate to enforce the execution of episcopal 
awards. Another edict, ascribed to the same emperor, and 
annexed lo the Theodosian code, extended the jurisdiction of 
the bishops to all causes which either party chose to refer to 
if, even where they had already commenced in a secular 
coiu-t, and declared the bishop's sentence not subject to appeal. 
This edict has clearly been proved (o be a forgery. It is 
evident, by a novel of Valentinian III., about 460, that the 
churcb had stUl no jurisdiction in questions of a temporal 
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nature, uscept by me^e of the joint refereac« of contending 
parties. Some espressions, indeed, used by the emperor, 
eeem intended to repress the spirit of encroachment upon the 
civil ma^strates, which had probably begun to manifest itsel£ 
Chariemagnc, indeed, in one of his capitularies, is said by 
some modem writers to have repeated all the absurd and enor- 
moua provisions of the spurious constitution in the Theodoaian 
code.^ But this capitidaiy is erroneously ascribed to Charle- 
magne, It ie only found in one of tlie three books subjoined 
by Benedict Levita to the four books of capitularies collected 
by Ansegisus ; these latter relating only to Charlemagne and 
Louis, but the others comprehending many of later emperors 
and kings. And, what is of more importance, it seems ex- 
ceedingly doubtful whethei- this is any genume capitulary at 
all. It is not referred to any prince by name, nor is it found 
in any other collection. Certain it is that we do not find Ihe 
church, in her most arrogant temper, asserting the full privi- 
leges contained in this capitulary.^ 

2. If it was considered almost as a general obligatioa upon 
the primitive Christians to decide their civil dia- cajp^yg over 
putes by internal arbitration, much more would oie eiergy la 
this be incumbent upon the clergy. The canons **'" 
of several councils, in the fourth and fifth ceaturies, sentence 
a bishop or priest to deposition, who should bring any suit, 
civil or even criminalj before a secular magistrate. This 
must, it should appear, be confined to causes where the de- 
fendant was a clerk ; since the ecclesiastical court had hith- 
erto no coercive jurisdiction over the laity. It was not so 
easy to induce laymen, in their suits against clerks, to prefer 
the episcopal tribunal. The empei'ors were not at all dis- 
posed to favor this species of encroachment till the reign of 
Justinian, who ordered civil suits against ecclesiastics to be 
earned only before the bishops. Yet this was accompanied 
by a provision that a parly dissatisfied with the sentence 
might apply to the secular magistrate, not as an appellant, 
but a coordinate jurisdiction ; for if different judgments were 
given iu the two courts, the process was ultimately referred 
to the emperor.' But the early Merovingian kings a " 

1 Bslnali CspitulaiU, t. i, p. 9018. p. 1. MrSmoira ds I'Acad&oie <t 
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the exclusive jurisdiction of the bishop over causes wherein 
clerks were intereated, without any of the checks which Jus- 
tinian had provided. Many laws enacted during their reigns, 
and under Charlemagne, atrietly prohibit the temporal mag- 
isti'ates from entertaining comphunts agmnst the children of 
the church. 

This jurisdiction over the civil causes of clerks waa not 
«iii! orimLnai immediately attended with an equally exclusive 
Bnits. cognizance of criminal offences imputed to them, 

whei-ein the state ia so deeply interesied, and the church could 
inflict so ioadequate a punishment. Justinian appears to have 
reserved such offences for trial before the imperial magistrate, 
though with a material provision that the sentence against a 
clork should aot be executed without the coieent of the bishop 
or the final decision of the emperor. The bishop is not ex- 
pressly invested with this controlling power by the laws of 
the Merovingians ; but they enact that he must be present at 
the trial of one of his clerks ; which probably was intended 
to declare the necessity of his concurrence in tiie judgment. 
The episcopal order was indeed absolutely exempted from 
secular jurisdiction by Justinian ; a privilege which it had 
vainly endeavored to establish under the earlier emperors. 
France permitted the same immunity ; Chilperic, one of the 
most arbitrary of her kings, did not venture to chaise some 
of his bishops with treason, except before a council of tlieir 
brethren. Finally, Charlem^ne seems to have extended to 
the whole body of the clergy an absolute exemption from the 
judidal antbority of the magistrate.^ 

3. The eharacter of a cause, as well as of the parties en- 
Ovm g^g^ might bring it within the limits of eccle- 

partionur siastical jurisdiction. In all questions simply 
causes. reli^ous the church had an ori^nai right of 

decision ; in those of a temporal nature the civil magistrate 
had, by the imperial conslitiitioa, as exclusive an authority.^ 

PQPC3 nhn ncro bla EuliJKti. St. Marc, nnenJIBilitz. Oapltnl. t.i.p.SST);' and 
1. 1. p. 60r Fleurj, if\st. BcoISs. t. rii. lbs same Is eipresaeii sUli more fcrrfblj 

'iM^'molteii aericadSmie.uM supra; nnaar Louis the ^Debonair. (K.p. 904 

aianD<iiia,l.iii,e.6;Scliinidt,t.il.p.a36: and 1115. See othsi' prco^ In Fleory, 

Keory, uW supra. IDat. Bccl^. t. ts. p. 6W. 

Some of tbeae iviit^n do Dot state the s QaoUes de religione agiCur, episcopoa 

Vt cleiii^ eccLeslastlci ordinia sk cnlpam publici juris pei-Unsiit, ie^ibus oportet 
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T^ater ages witnessed straoge innovaliona in this respect, when 
the spiritual courts usurped, under sophistical pretences, almost 
the whole administration of justice. But these encroachments 
were not, I apprehend, very strikmg fill the twelfth century; 
and as about the same time measures, more or less vigorous 
and successful, begaa to he adopted in order to restrain them, 
1 shall defer this part of the subject for the present. 

In this sketch of the riches and jurisdiction of the hie- 
rarchy I may seem to have implied their political pg^^^ 
influence, which is naturally connected with the poner of 
two former. They possessed, however, more di- ''^'^• 
rect means of acquiring temporal power. Even under the 
Roman emperors they had found their road into palaces ; they 
were sometimes ministers, more often secret counsellors, 
always necessary but formidable allies, whose support was 
to be conciliated, and interference to be respected. But they 
assumed a far more decided influence over the new kmgdoms 
of the West, They were entitled, in the first place, by the 
nature of those free governments, to a privilege unknown 
under the imperial despotism, that of assisting in the dehb- 
erative assemblies of the nation. Councils of bishops, such 
as had been convoked by Constantine and his successors, were 
limited in their functions to decisions of ftuth or canons of 
ecclesiastical discipline. But the northern nations did not so 
well preserve the distindion between secular and spiiitual 
legislation. The laity seldom, perhaps, gave (heir aufirage 
to the canons of the diurch ; but the church was not so scru- 
pulous as lo trespassing upon the province of the laity. 
Many provisions are found in the canons of national and even 
provincial councils which relate to (he temporal constitution 
of the state. Thus one held at Calclailh (an unknown place 
in England), in 787, enacted that none but legitimate princes 
should be raised to the throne, and not such as were engen- 
dered in> adultery or incest But it is to be observed that, 
although this synod was strictly ecclesiastical, being sum 
moned by the pope's legate, yet the kings of Merda and 
Northumberland with many of their nobles, confli-med the 
canons by their signature. As for the councils held imder 
the Visigoth kings of Spain during the seventh century, it is 
not easy to determine whether they are to be considered as 
ecclesiastical or temporal assemblies.^ No kingdom was so 



siedbv Google 



148 SDPREMACY 01' Tim STATE. Chat. VII. Paet I 

tliorougMy under the bondage of the hierarchy as Spain,' 
The fixst dynasty of France seem to lia,ve Icept their national 
convention, called the Field of March, more distinct fi-om 
merely ecdesiasfical councils. 

The bishops acquired and retained a great part of their 
ascendency by a very respectable instrument of power, intel- 
lectual superiority. As (hey alone were acquainted with the 
art of writing, they were naturally entrusted with pohtieal 
correspondence, and with the framing of the laws. As they 
alone knew the elements of a few sciences, the education of 
I'oyal families devolved upon them as a necessary duly. In 
the fall of Borne their influence upon the barbarians wore 
down the asperities of conquest, and saved the provinciala 
half the shock of that tremendous revolution. As captive 
Grreece is smd to have subdued her Koraan conqueror, so 
Borne, in her own turn of servitude, cast the fetters of a 
moral captivity upon the fierce invaders of the north. Ciiief- 
ly through the exertions of the bishops, whose ambition may 
be forgiven for its effects, her religion, her language, in part 
even her laws, were transplanted into the courts of Paiia 
and Toledo, which became a degree less barbai-ous by imi- 

JSotwithstanding, however, the gi-eat authority and privi- 
Supreoiaiy Icgcs of the church, it was decidedly subject to the 
ofiiiEBHite; supremacy of the ci-own, both during the continu- 
ance of the Western empire aud ^ter its subversion. The 
emperors convoked, regulated, and dissolved universal coun- 
cils ; the kings of France and Spaju exei-cised the same right 
over the synods of theii' national churches.* The Ostrogoth 
kings of Italy fixed by their edicts the limits within which 
matrimony was prohibited on account of consanguinity, and 
granted dispensations from them.* Though the Koraan em- 
perors le& episcopal elections to the clergy and people of 
the diocese, in which they were followed by the Ostrogoths 
and Lombai-ds, yet they often intei-fered so iar as to confirm a 



of the SpinlBh biebops In riHuir, BUt. bis oim work furniabes abonllDi 

Kool^. t.vlil.p.888, B97i t.ii-p.es, &c. dcacc of it; oapecWlr 1. yi. o. II 

1 Sebmldt, 1. i. p. seS. lor the eccleslasttcni Indeiien^ 

1 1, p. m. Do kai™, Vt OODcoidimUl sfarlns, Ensiyo snfire ks Sk^re. 
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decision or to deteiinine a contest. Tlie kings of Prance 
went further, and seem to have invariably cither nominated 
Ihe^ bishops, or, what was nearly tantamount, recommended 
their oivn candidate to the electors. 

But the sovereign who mtunimiied with, the greatest vigor 
his ecclesiastical supremacy waa Cliaj.-lemagne. japBouuy 
Most of the capitularies of his veign relate to the of oiimIo- 
diseipline of the church ; prindpaliy indeed taken ""*°''' 
from the ancient canons, but not the less receiving aa addi- 
tional sanction from his authority.^ Some of his regulations, 
which appear to have been original, are such as men of high 
church principles would, even in modern lames, deem infring- 
menls of spiritual independence ; that no legend of doubtful 
authority should be read in the churches, but only the canoni- 
cal boobs, arid that no saint should be honored whom the 
whole church did not acknowledge. These were not passed 
in a synod of bishops, but enjoined by the sole authority of 
the emperor, who seems to have ari-ogated a legislative 
power over the church which he did not possess in tem- 
poral afliurs. Many of his other laws relating Jo the eccle- 
siastical constitution are enacted in a general council of the 
lay nobility aa well aa of prelates, and are so blended with 
those of a secular nature, that tile two orders may appear to 
have equally consented to the whole. His father Pepin, in- 
deed, left a remarkable precedent in a couucil held in 744, 
where the Nicene faith is declared to be established, aud 
even a particular heresy condemned, with the consent o£ the 
bishops and nobles. But whatever share we may imagine 
the laityin general to have had in such matters, Charlemagne 
himself did not consider even theological decisions aa. beyond 
his province; and, in more than one instance, manifested a 
determination not to surrender his own judgment, even in 
questions of that nature, to any ecclesiastical authority,^ 

' Bsluzii Oapitukria, pasaim ; Sohmiit, pelleU to acknowlaiiBe (he anprenncy of 

t.li. p. 239; GaiUara, Vie de Cbarle- i grmt mind. Bj a vigmona repression 

DtBgne, t. lii. of those seculaT prop«iiaitie4 wh]ob wero 

5 ChnrlcmsgnB lad ajparenUy de^scd displaying Mietdflelvea among the snpeilor 

BQffljcledBsticul theory, wliioii would now clergy, lie endaiTorell to render ^eir 

be called Erastl^ and perliapa not Tory moroj iuQuence mora eSeetive- Tills, 

the elOTgy -whit to preach in his oira ninth century; not could it lia.™ teen 

bj the ertints, file Miluws lost no part of ooDlinuil preeence of the blshou in 
their permanent Mceudency In the eUla Ds.tional asaembUes, nhioh hid become 
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This part of Charlemagne's conduct is duly to be taken 
into the account before we censure his vast extension of 
eceleaiastical privileges. Nothing was more remote from his 
character than the bigotry of those weak princes who have 
suffered the clergy to reign under their names. He acted 
upon a systematic plan of government, conceived by his own 
comprehensive genius, hut reqtiiring loo continual an applica^- 
tion of similar talents for durable execution. It waa tht 
error of a superior mind, zealous for religion and learning 
to believe that, men dedicated to the functicais of the oae, and 
possessing what remained of the other, might, through strict 
iTiles of discipline, enforced by the constant vi^lauce of the 
sovereign, become fit iastrumenta to reform and civilize a 
barbarous empire. It was the error of a magnanimous spirit 
to judge too fevorably of human nature, and' to presume 
that great truste would be fulfilled, and great benefits re- 
membered. 

It is highly probable, indeed, that an ambitious hierarchy 
did not endure without reluctance Uiis imperial supremacy 
of Chai-lemagne, though it was not expe<ient for them to 
preienaioiu resist a prince so formidable, and from whom they 
of 'he had so much to expect But their dissatisfaction 

to^fhTS^th at a scheme of government incompatible with 
century. tj^gjj. o,,,jj objects of perfect independence produced 
a violent recoil under Louis the Debonair, who attempted to 
act the censor of ecclesiasiieal abuses with as much earnest- 
ness as his father, though with very inferior qualifications for 
so dehcate an undertaldng. The bishops accordingly were 
among' the chief instigators of those numerous revolts of his 
children which harrassed this emperor. They set, upon one 
occasion, the first example of an usurpation which was to be- 
come very dangerous to society — the deposition of sover- 
eigns by ecclesiastical authority. Louis, a prisoner in the 
liands of his enemies, had been intimidated enough to under- 
go a public penance ; and the bishops pretended that, accord- 
ing to a canon of the church, he was incapable of retummg 

srith whloli he would not, for Bcreral rebus seoularilius flelMst InBerBre, t*1 in 

reoBons, ha™ wholly diapensea. Tet it qosatum nomes, yel alter laicns.lneocle- 

Bppsara, by B renwikable cspltHiEUT of Biastioi BegoUa. Butts tha Mty, nim- 

Sll, that he had perceived ths income- self eicejled, bad probably fnterfersd 
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afterwards fo a secular life or preserving tlie ctaracter of 
sovereignty.-' Circumatances enabled him to retain the em- 
pire in defiance of this sentetice ; but the church had tasted 
the pleasure of ti-ampling upoQ crowned heads, and was 
eager to repeat the experiment. Under the disjointed and 
feeble administration of his posterity in theu" several king- 
doms, tlie bishops availed themselves of more than one op- 
portunity to exalt their temporal power. Those weak Car- 
lovingian princes, in their mutual animosities, encouraged 
the pretensions of a common enemy. Thus Charles the 
Bald and Louis of Bavaiia, having driven their brother 
Lothaire Irom his dominions, held an assembly of some 
bishops, who adjudged him unworthy to reign, and, after 
exacting a promise fi'om the two allied brothers fo govern 
better than he had done, permitted and commanded them to 
divide his territories.* After coacurriug in this unprecedent- 
ed encroachment, Cliarles the Bald had little i-ight to com- 
plain when, some years afterwards, an assembly of bishops 
declared himself to have forfeited his crown, released his 
subjects from thdr allegiance, and transferred his kingdom to 
Louis of Bavaria. But, in truth, he did not prel«nd to deny 
the principle which he had contributed to maintain. Even 
in his own behalf he did not appeal to the rights of sove- 



DiilidBin SECuluem redeat. AcCn ex- tills ereot, the dopostllon of Louis st 

BnceotnaooiB Iindortd, apud SdhmidC, Compligde. It waa not, iia tWnft!, une 

t. 1L p. 68. There was a sort of pnn- hurdiease aacordot^e, une tfimBrit^ eaol^ 

dvit, though not;, I Alnk, Toiy t^podCe, Bla^tigao, msla blea uqb Uo1»6£ poUdcLue. 

6a Ui)9 doctdna of Impl^ abdloaHon, Os n'italt polut une tastattTB pour 

tn the sasa of Wamba Ude of ths yiii- £Iev«r l>aata[lt£ religlauK an-dtagm At 

giMa In Spain, vho, EiaTlngoeen clothed I'antoilt^ Toyale dauB I« a^dna tampo- 



lIlDGfla, waa aABrnaids adjudged by a monde. F&urlel, Hist, de ]a Qajixla 1 
coundlhiaaiuLtileofnsnnilnghlsiiionn; i^dionale, i>. 150. In other nords, 
i» -wMch lie TOloutttrilj' snbmltted. The blahopa lent theiaaelvea to the aristooH 
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ij po^Ure iTifer- i 



M ; ,tbDugh I thloX we may jostly 



EDSpecba&audultMiteontFlTaneelietiTeen SIT, nhlcti estsblJEbed the unit; of the 

the biibope aad Enlglae, the encce^or empire. The bishopa, hi foct, had so 

of Wsinbii. The latter, besides his mo- many secular aud perEouul intereals and 

nasUo attire, had rooeired the lust saora- sjmpathies, that no cannot always judge 

menta; after which he m^ht lie deemed of tWr belmyinr npon Eeoerai prin- 

itrougl; when ho t«]Is U3 that Che bishops p. El; see, too, p. Tl- 
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reigQs, and of the aatioa whom they represent. " No one," 
says this degenerate grandson of Charlemagne, "ought to 
haye degraded me from the throne to which I was consecrat- 
ed, until at least I had been heard and judged by the bishops, 
through whose ministry I was consecrated, who we called 
the thrones of God, in which God sittoth, and by whom 
ho dispenses his jodgments ; to whose paternal chastise- 
ment I was wilh'ng to submit, and do still submit my- 
aelf."i 

These passages are very remarkable, and afford a decisiva 
proof that the power obtained by national churches, through 
the superstitious prejudices then received, and a frtun of 
favorable circumstances, was as dangerous to civil govern- 
ment as the subsequent usurpations of the Eonoan pontiff, 
£^aiast which Proteslant writers are apt too exclusively to 
direct their anhnadversions. Voltaire, 1 think, has remarked 
that the ninth century was the age of the bishops, as the 
eleventh and twelfth were of the popes. It seemed as if 
Europe was about to pass under as absolute a domination 
of the hierarchy as had been exercised by the priesthood of 
ancient Egypt or the Druids of Gaul. There is extant a 
remarkable instrument recording the election of Boson king 
(rf Aries, by which the bishops alone appear to have elevated 
hun to the throne, without any concurrence of the nobility.^ 
But it is inconceivable that such could have really been the 
case ; and if the instrument is genuine, we must suppose it 
to have been framed in order to countenance future prefen- 
sions. For the clergy, by their exclusive knowledge of 
Ivatm, had it in their power to mould the language of public 
documents for their own purposes; a circumstance which 
should be cautiously kept in mind when we peruse instru- 
ments drawn up during the dark ages. 

It was with an equal deflanee of notorious truth that the 
bishop of Winchester, presiding as papal legate at an assemby 
of the clergy in 1141, daring the civO war of Stephen and 
Matilda, asserted the right of electing a king of England to 
appertain prindpally to that order ; and, by virtue of this 
unprecedented claim, raised Matilda to the throne." England, 

1 Schmidt, t. a. p. m. qat priml in aniliniB Milullate, fllkm 

' BeDneil dee H&tDrlens, t, ii. p. mi. pacLed n^s, &o., In Anglii Normnn- 
' Ventllato _Mt cansa, aires tha LBgala, Qiieqne domiuam eli^aiue. ot el fidem 
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indeed, has boen obsequious, beyond moat other countries, to 
the ari-ogance of her hierarchy ; especially during the Angb- 
Saxon period, when the nation was sunk in ignorance and 
effeminate superstition. Every one knows the story of king 
Edwy in some form or other, tiiough I believe it impossible 
to ascertain the real circumstances of that controverted anec- 
dote.' But, upon the supposilion least favorable to the king, 
the behavior of Archbishop Odo and Dunatan was an intoler- 
able outrage of spiritual tyranny. 

But while the prelates of these nations, each within hia 
respective sphere, were prosecuting their system 
of encroachment upon the laity, a new scheme papii power, 
was secretly forming within the bosom of the ^^j'^at. 
churah, to enthral both that and the temporal 
govemmenls of the world under an ecclesiastical monarch. 
Long before the earliest epoch that can be fixed for modern 
history, and, indeed, (o speak feirly, almost as far back as 
ecclesiastical teatunonies can cany us, the bishops of Rome 
had been venerated as first in rank among the rulers of the 
church. The nature of this primacy is doabtless a very con- 
troverted subject. It is, however, reduced by some moderate 
catholics to little more than a precedency attached to the see 
of Rome in consequence of its foundation by the chief of the 
apostles, as well as the dignity of the imperial city.^ A sort 
of general superintendence was admitted as an attribute of 
this primacy, so that the bishops of Rome were entitled, and 
indeed bound, to remonstrate, when any error or irregularity 
came to their knowledge, especially in the western churches, 
a greater part of which had been planted by them, and were 
connected, as it were by filiation, with the common capiKd of 
the Eoman empire and of Christendom.* Various causes 
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liad a tendency to prevent the bishops of Home from aug- 
menting their authority in the East, aod even to dimioish 
that which they had occasionally exercised ; the institution 
of patriarchs at Aniioch, Alexandria, and afterwards at Con- 
stantinople, with extensive rights of jurisdiction ; the differ- 
ence of rituals and discipline j but, above all, the many 
disgusts taten by the Greeks, which ultimately produced an 
irreparable schism between the two churches in the ninth 
century. But within the pale of the Latin church every 
succeeding age enhanced the power and dignity of the 
Roman see. By the constitution of the church, such at least 
as it became in the fourth centuiy, its divisions being ar- 
ranged in conformity to those of the empire, every province 
ought to have its metropolitan, and every vicariate its ecclea- 
astical exarch or primate. The bishop of Rome presided, in 
1h.e latter capacity, over the Komau vicariate, comprehending 
southern Italy, and the three chief Mediterranean islands. 
But as it happened, none of the ten provinces forming this 
division had any metropolitan ; so that the popes exercised 
all metropolitical functions within them, such as the consecra- 
tion of bishops, the convocation of synods, the ultimate 
decision of appeals, and many other sorts of authority. 
These provinces are sometimes called the Koman patri- 
pfttriarchata archate ; the bishops of !Rome having always been 
of Rome. reckoned one, generally mdeed the first, of the 
patriarchs ; each of whom was at the head of all the metro- 
politans within his limits, but without exercising those 
privileges which by the ecclesiastical constitution appertained 
to fie latter. Though the Ecman patriarchate, properly so 
called, was comparatively very small in extend it gave ita 
chief, for the reason mentioned, advantages in point of 
authority which the others did not possess.' 

I may perhaps appear to have noticed drcumstances inter- 
esting only to ecclesiastical scholars. But it is important to 
apprehend this distinction of the patriarchate fi-om t!ie 
primacy- of Eome, because it was by extending the boimda- 



s.tes, Soxomen, AmmJaaus 
. HulOptiieiiB, Hist. Ecclia. 
t.ia.i>.28Z,S2D,4£l| t.h.p.£2I. 
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ries of the former, and by applying the maxims of h« 
administration in the south of Italy to all the western 
churches, that she jMwomplished the first object of her scheme 
of Tiaui-pation, in subverting the provincial system of govern- 
ment under the metropolitans. Their first encroachment of 
this kind was in the province of Illyricum, which they 
annexed in a manner to their own patriaiehate, by not 
pei-mitling any bishops to be consecrated without their con- 
sent.* This was before the end of the fourth century. 
Their subsequent advances were, however, very gradual. 
About the middle of the sixth century we find them confirm- 
ing the elections of archbishops of Milan,^ They came by 
degrees to exercise, though not always successfully, and 
seldom without opposition, an appellant purisdiction over the 
causes of bishops deposed or censured in provincial synods. 
This, mdeed, had been granted, if we believe the feet, by the 
canons of a very early council, that of Sardiea, in S47, so far 
as to permit the pope to order a revision of the process, but 
not to annul the sentence.* Valentinian HI., influenced by 
Leo the Great, one of the most ambitious of pontiffs, had 
gone a great deal further, and established almost ao absolute 
i-.^ioioi =..nromnf.v in the Holy Sce.* But the metropoUtaaB 
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were not inclined to surrender tKeir prerogatiyes ; and, upon 
the whole, the papal authority had made no decisive pi-ogreaa 
in France, or perhaps anywhere heyond Italy, till the pon- 
tificate of Gregory 1. 

This celebrated person waa not distinguished by learning, 
OreKory L whicli he affected to depreciate, nor by his literary 
i-D. performances, which the best critics consider aa 

^^'^^ below mediocrity, btit by qualities more necessary 
for hia purpose, intrepid ambition and unceasing activity. 
He maintained a perpetual correspondence with the emperors 
and their ministers, with the sovereigns of .the western king- 
doms, with all the hierarchy of the Cathohc church ; employ- 
ing, as occasion dictated, the language of devotion, arr<^ance, 
or adulation.^ Claims hitherto disputed, or La^ preferred, 
assumed under hia hands a more definite form ; and nations 
too ignorant to compare precedents or discriminate prindplea 
yielded to assertions confidently made by the authority which 
they most respected. Grregory dwelt more than his prede- 
cessors upon the power of the keys, exclusively, or at least 
principally, committed to S(. Peter, which had been supposed 
io earlier times, as it is now by the GaUican Cathohcs, to be 
inherent in the general body of bishops, joint sharere of one 
indivisible episcopacy. And thus the patriarchal rights, be- 
ing manifestly of mere ecclesiastical institution, were artfully 
confounded, or as it were merged, in the move paramount 
supremacy of the papal ch^r. From the time of Gregory 
the popes appear in a great measure to have thrown away 
that scaffolding, and relied in preference on the pious venera- 
tion of the people, and on the opportunities which might 
occur for enfordng their dominion with the pretence of divine 
authority.* 

"ffaddrfBBOi Btonehautaaa Phoaos, Slsphen, a, Spmlsh ^jmbon. h^wlm h«m 
lost flaaitioos jnonaters of his time, depoaea, appeals! lo Bi 
DtionedliikllidTllsiUlecDledBEtical seat a legits Co S^d, irj 
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It cannot, I think, be said that any material acquisitions of 
ec«iesiaatic^ power were obtained by tlie successors of Greg- 
ory for nearly one hundred and fifty years.' As none of 
them possessed vigor and repufation equal to his own, it 
might even appear that the papal influence was retrograde. 
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h. a later age, and turned against her by 


BQmc of her eqaaUy seotoaa enemka. 


mnoMrion of Phooas conlS haY« been cf 


The distinction generally made la, that 


■ID raJldlHir in Lomliardj, Franee, and 
nther neeteca eemitiiea, nhere nevorthe- 




lesB the papal anpremiMy was Inoom- 






in the diocesea of other bishops, though 


Baet. S. BTen withiu the empire it 


he can correct them thr the Tindue exer- 


could have had no eiBcaoy after the Tio- 






of course go farthw. 
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But in effect the principles which supported it were taking 
deeper root, and acquiring strength bj- occasional though not 
very frequent exercise. Appeals to the popo were some- 
times made by prelates dissatisfied with a local sentence ; but 
his judgment of reversal was not always executed, as we per- 
ceive by the instance of bishop Wilfrid.' National councils 
were still convoked by princes, and canons enacted under 
Iheir authority by the bishops who attended. Though the 
shurch of Lombardy was under gr^at subjecljon during this 
period, yet (hose of France, and even of England, planted as 
the latter had been by Gregory, contJau^ to presei-ve a 
tolerable measure of independence.^ The first striking in- 
fringement of this was made through the infiuence of an 
Englishman, Winfrid, better known as St Bonifiice, the 
St.BonifMe ^P"^*^^ of Germany. Having undertaken Ihe 
conversion of Thuringia, and other still heathen 
countries, he applied to the pope for a commission, and ivas 
consecrated bishop without any determinate see. Upon this 
occasion he took an oath of obedience, and became ever af- 
terwards a zealous upholder of the apostolical chair. His 
success in the conversion of Germany was great, bis reputa- 
tion eminent, which enabled him to effect a materia] revolu- 
tion in ecclesiastical government Pelagiug II. had, about 
580, sent a pallium, or vest peculiar to metropolitans, to the 
bishop of Aries, perpetual vicar of Ihe Koman see in Gaul.* 

1 1 refer to tha EngliBi hlstorinnB tta ammn chnrch. Hor do I pmcelTo mj 

thB luBtory ol Wllfrtd, wbkh nalUier imjrobaMIitir in tbia, conildoriiiit that 

lilhllC8th8rsimportB,aornnu!himpwoh», the ohmoh hail bees fimndel br An- 

tho tndspeudwuT of our inglb-Biioii gnaHn, Bod nitond br TLBodon, loth 

Bhnrch la TOO ; m mBttei bnrdlf wortli go under tha antbadty of the Romut ew 

mooh oontsiitlaii SB Udier and aoniDg. Thi> latringle prBaampHaa la worth more 

Seat aeem to hsTe thonghb Ihe eon- than the tratlmoni of Bddlas. Bat we 

f°m^ '*S''*°fcDt!' ""^ "'ali™ SSB by the rest oTmUMd's hiatotj that 

got mer br thDee hijndhtloiu protcetants Borne Id esecutloo. The plain l^ols bis 

irtio take the bull bf the homa. The that, haiios gotie to Roine clslmiDe the 

hisloiy of WllfrM haa been 3at(Jy pnt in see of York, and hartEi had Ua els™ 

a light ag fitTorable aa pasdble to him- remgalied by the pope, he ended hia 

fdf and to the antlund^ a! Borne br Dr. dayi aa bishop of Heihui. 

Uiaard. We h»Te tor this to re& on ! Bohmldt, 1. 1, p. 888, 894. 

Eddlos (pabUshed In Qale^ Bez^toraa), ^ Tft ad bietai eamn, In Qullliiuiii 

apBnegyrirtinthBTiBualitjFlactflBgBiii paitdbnsprhnlsooaraoaslocniBobaneai, 

flij taopMby,— a Btjrle which haa, on et qnldqnla ad gubemaUoneni vel dis- 

distraat- HendaolCj I 



1 Bia badge of sU 


dnmrat, EotTBtJa patram r!«Dlbi, et sedia 




apost«lioBeonaMtutla,.ferfat. Pralerea, 


not learn muoh 


milium IIU eonoedit, &c. Bnpln. p. 84: 
aregory I. conflrmed thia licariate fo 


apMEiDle to dear 




VirgiUus bishop of Art™, and gaie him 


[ade QUE bis case'^ 


the power of convoking aynoda. Da 


sppsia tG Rome 




d in the Auglo- 
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Gregory I. had made a similar present to other metropoli- 
tans. But it was never supposed tliat Ihey were obliged to 
wait for this favor before they received consecration, until a 
synod of the French and GMinan bishops, held at Sjnod ot 
Frankfort in 742, by Boniface, as legate of pope PraiiMbtt- 
Zaehary. It was here enacted that, as a token of their wil- 
ling subjection to the see of Borne, all metropolitans should 
request the pallium at the hands of flie pope, and obey hia 
lawful commands.-"- This was construed by the popes to 
mean a promise of obedience before receiving the pall, which 
was changed in afler times by Gregory VII. into an oath of 

This council of Frankfort claims a leading place as an 
epoch in the history of flie papacy. Several events ensued, 
chiefly of a political nature, which rapidly elevated that 
usurpation almost to its greatest height. Subjects of the 
throne of Consfemtinople, the popes had not as yet mterfered^ 
unless by mere admonition, with the temporal magistrate. 
The &mt instance wherein the ci-vil duties of a nation and 
the rights of a crown appear to have been submitted to his 
decision was in that famous reference as to the deposition of 
Childeric. It is impossible to consider this in any otlier light 
than as a point of casuistry laid before the first religious 
judge in the church. Certainly, the Franks who raised the 
king of their choice upon their shields never dretuned that a 
foreign priest had conferred upon him the right of governing. 
Tet it was easy for succeeding advocates of Home to construe 
this transaction very fevorably for its usurpation over the 
thrones of the earth.^ 

1 SeiiTeiimBS, isLya BodIGkb, in nostro OanEtantinDiile in 8T2, this prerogative 

s^noOall Fonrenlu, et conf«si snmus of HDdliigtlie pallluia to metropolllaiu 

fldem catboliaam^ et nnitatem et snl^eC' was not only cooflrmed to the pope, but 

tiouem ItomaDje efcksJw fine tentu ecr- esteoded to the other pBiriorchB^ who 

Taw, S. Petro tt -vl<!arEo '^jus rella sab- bod eyeiy dlspo^Uon to became us peat 

jici, metropolitanos pallia ab UI& eede aaurpera aa tibe]r more tbTtooate elder 

tri cnno^os'sajuL. Itekaroa, S. ri. o. 7 ; ' Db^Mbtcb, hM supm. Schmiflli t. fl. 
Scliinidt, t. i. p. 424, 483, «fl. This p. 2aS. Accotilii^ to the tolter, thto 

_j^. ;_,.,_ 1-. 4.1,. .i,i;_u,^ ,jg((, 0, fiaBllty Wr '-- '" "- -^-"- 



Hbicb Home Luid to St. BonifiicH, who eentun: whicii is yarj proba 

SDUdpatcd the EjBtem of IMdom. We Oreeecj'VII. himself Kid We 

hive B lotlot ftom iiim to the English sketch wiilch h" ■ ■- - ■ ' 

clei^, with a copy of oanmia passed in bad dolinaateH. 

one of hia synodSilbr the exaltation of conOrmedby G . ^ ---- 

the ]^postollo see. "but the ehnreb of Gne- ^ lEeiQ^i^^ says tbnt Pepin wi 

land wAB not thsD inclioed to acknowl' king per aucloritatem Booianl po 

edge flo freaC a anpremaey in Kome. an ajnbignoua word, -wblnh may 

ColUer^s BcoleHr HiBtory, p. 128. eommoml, or slot t<nw?tTM, ttceo 

Ju Ulc eighth general citaudl, that of the dlapoation of (he 1nterpref«r 



ce fi>and tli 
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I shall but jast glance at the subsequent political revolu- 
tions of that period; the invasion of Italy by Pepin, his 
doimiion of the exarchate to the Holy See, the conquest of 
Lombardy by Charlemagne, the patriarchate of Kome eon- 
fei-red upon both these princes, and the revival of the "West 
era empire in the person of the latter. These events had a 
natural tendency to exalt the papal supremacy, which it is 
needless to indicate. But a circumstance of a very different 
nature contributed to this in a still greater degree. About 
the conclusion of (he eighth century there appeared, under 
the name of one Isidore, an unknown person, a collection of 
False ecclesiastical canons, now commonly denominated 

DKieteis. tiie YRhe Decretals^ These pui-ported to be re- 
scripts or decrees of the early bishops of Some ; and their 
effect was to dinunish the authority of metropolitans over 
their suffi-agaas, by establishing an appellant jurisdiction of 
the Eoman See in all causes, and by forbidding national 
councils to be holden without its consent. Eveiy bishop, 
according to the decretals of Isidore, was amenable only to 
the immediate tribunal of the pope ; by which one of the 
most ancient rights of the provincial synod was abrogated. 
Every accused person might not only appeal from an inferior 
sentence, but i-emove an unfinished process before the supreme 
pontiff. And the latter, instead of directing a revision of the 
proeeedmgs by the original judges, might annul them by his 
own authority ; a strain of jurisdiction beyond the canons of 
SarcUca, but certainly warranted by the more recent practice 
of Eome. New sees were not to be erected, nor bishops 
ti-anslated irom one see to another, nor their resignations 
accepted, without the sanction of the pope. They were still 
indeed to be consecrated by the metropolitan, but in the pope's 
name. It has been plausibly suspected that these decretals 
were forged by some bishop, m jealousy or resentment; and 

■ ThB era of Uie False DecreMs has this colleotton ot Adrian; bti6 I hats 

not been, pradselj Bied j thej have ael- not obaetvad the same opinion in an? 

«am hean suppoMcL however, to have other writer. The right of appeaJ ftflm 

appeswd moiih belbre 800. But there a sentooce of the meteonoUtan aeooslna 

Sfv'.??"^"''""'*^'* ™""" P""- » bishop to the Holjr gee ia poBlllTelJ 

llsh^bFAdrianl in786,whieheonl^n reoogniid in the C^pitulertes rf Lou& 

Ji™lr the same prinolplca, BDa luany of theDehonah'fBaluie, p.lOOOli the Ihcee 

whleS an copted bf ^ore, aa well as last boota ti whiolJ.'^eecMdh.g to the 

Ohailemag:ne in Ua OtpitularieB. Do collecKoD of Aueerisus. are eud to be 

totea, 1 Til 0. SO i GlHinone, 1. ,. e. 6 ( apoetolieJ auetorittta raborala, quia hi, 

Dopln, Be AnllqiA Disciphna, p. 133. cndondls majdmi BpoatoUa intHMt le- 

ffleuu,Hiat.Ecol^.t.ii. p. K)0,EHmig gitio. p. 1133. 
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theii- general reception may at least be partly ascribed fo 
such sentimente. The arclibiahopa were exceedingly power- 
ful, and might often abuse their superiority over inferior 
prelates ; but the whole episcopal arislocracy had abundant 
reason to lament their acquiescence is a system of which the 
metropolitans were but the eta-Iieat victims. Upon tJiese spu- 
rious decretals was built the great fabric of papal supremacy 
over the different national churches ; a fabric which has stood 
after its foundation crumbled beneatli it; for no one has pre- 
tended to deny, for the last two centuries, that the impostura 
is too palpable for any but the most ignorant ages to credit.^ 

The Galilean church made for some time a spirited though 
unavailing struggle against this rising despotism. 
Gregory 17., having come into Finance to abet the Shmmta 
children of Louis the Debonair in their rebellion, ™ '1^ 
and threatened to excommunicate the bishops who "™^' 
adhered lo the emperor, was repelled with indignation by 
those prelates. " If he comes here to excommunicate," said 
they, " he shall depart hence excommunicated." ' In the 
subsequent reign of Charles the EaJd a bold defender of 
ecclesiastical independence was found in Hincmar archbishop 
of Eheims, the most distinguished statesman of his age. 
Appeals to the pope even by ordinary clerks had become 
common, and the provincial councils, hitherto the supreme 
spiritual tribunal, as well as legislature, were felling rapidly 
into decay. The frame of church government, which had 
lasted from the third or fourth century, was nearly dissolved j 
a refractory bishop was sure to invoke the supreme court of 
appeal, and generally met there with a more fevorable judi- 
cature. Hincmar, a man equal in ambition, and almost in 
public estimation, to any pontiff, sometimes came off suceess- 
fiilly in his contentions with Rome.* But time is fatal to the 

1 1 hBTe not sean my aeoount of (he the papal court, without SBorlflclne al 

dMKtals so deal and jndidons as in logalber tlie Oallican charoh anf ths 

Bohdudt'a History of Oennanj, t. !l. p. crown. 

m ladce* alt tha ajetesiaaticBl part ! Do Marca, L It. o. U ; Tellr, &e. 

of tJiat work 13 f jeouted in a Tory aupa- 'DoMairal.iF.o. 68, &o.: l.Vi.cl*. 

riot uiauner. Bm also Be Maioa, 1. IIL 23; 1. yS. c. 21. Dupin. p. 13S. &c. 

0. 5; I. rii. o. 20. Tho latter writer, HUt. du Droit Hoolia, EnincoisT?. 188, 

d™, whom I hiva flerived much inftt- 22i. VcUj, 8w. ffinemw Smvii^ ws^ 

ma.UoB, Is bj no means a atraauoua ad- not coaslatenti fin:, haring oblslnod tb» 

TOHBiyofnltpamontaBepretensionB. In eee of Bhaiuis in an eanlToaal manDer, 

feet, it was hH Dhject to plaise both fn he had applied ftHeonOrmationatRonio, 

Tranoo anfl at Rome, to become both an and In other napeola hnprired the q£ 

urDht^&cip Md a cardinal. He failed ilcanrighte. Pa^tnler, Redi^ir^liu dels 

ImposaiblQ at that tunc (1660|'to aatiafj ..... 
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nnanimitjr of coalitions ; the French bishops were accessible 
to superstitious prejudice, to corrupt influence, to mutual 
jesdousy. Above all, they were conscious that a persuasion 
of the pope's omuipofene* bad taken hold of the Ituty. 
Though they complained loudly, and invoked, like patriots 
of a dying state, names and principles of a freedom that was 
no more, they submitted almost in eveiy instance to the con- 
tinual usurpations of the Holy See. One of those which 
most annoyed their aristocracy was the concession to monas- 
teries of exemption from episcopal authority. These had 
been very uncommon till about the eighth century, after 
which they were studiously multiplied.' It was naturally a 
lavorite object with the abbots ; and sovereigns, in those ages 
of blind veneration for monastic establishments, were pleased 
to se« their own foundations rendered, as it would seem, more 
respectable by privileges of independence. The popes had 
a closer interest in granting exemptions, which attached lo 
them the regular clergy, and lowered the dignity of the 
bishops. In the eleventh and twelfth centuries whole order** 

7 The earliest iDst&DUQ of a papal es- the blahops had exerolned an arbitrary, 

rflflpBctftble onUqDiLv. Others aoarcely the secular clergr t an^ BStev tlie monks 

occur tjll tba pontiacBia of ZUhaiy in boDune part of the ohuroh, which was 

the middle of the etghUi nntoFr, nho betbre (he close of the eEith century, 

granisil an BieatptlDii ta HDotg OuIbd, thee also felL noder a control not always 

rtant nulUsB jiul antjunt, nM bdIIds Ciiiiy exerted, BothcDuiplalaedgceat^, 

In CHauDoue, 1. t. e. 6. FncedeDla Ibr Un &it mipnrtant et trop pen remacgue 

ibraie comidled tDwiiKla (ho end of the paroissa oontre lea *f &quea. Onizot.Hlal, 

BsyenthceDtuiTibutUieseneTebyniyel do hi Clrllls. ea rrauce. Legou IS. lu 

&nthori^4 The UnflA of Fi^mo were this centeaUen tJie wealEer must have 

Bnpnme heade of Choi national church- ^vou wny : but the re^lars, anataiuod 

Sehmldt, t. 1. p. 832 ; De M&rca, 1. Ul. by public reapoct, and hating the coun- 

o.lB; neniT.InstllueiDnsauSi^t, C.l. teoance of the see of Borne, which heKUn 

p. 329. Mnisloil, Slssert. TO (t. lii. to eneroaeh npon eplscop^j authority, 

p. lOi, ItnUaa), Is of Dplnleu that ex- came ont suceeserul in securing theu- 

Italy till the eleranth eentviy; a?d tl 

many oharten ol this Und a» fbi:geTin. lu jwujkud. xuh uiviiiuhu.-jw ui uie 

IC la held BliD by Mms EugUsh aotl- dghUi uid olntii eentuitei leem not to 

gaarles that no An^o-Baxoit mfnuutery hare given mudon to much reproach, 

iras eiempt, and tliat thg flrat fneCsnce at least in oompirlson with the prelacy. 

is that of^Battle Ablny ander tlie Con- Au commencement dn hnitibns iAMb, 

gneror } the flhartera of an car Hep date P^gllse fit^t elle tomb^ dans on AdaotSye 
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of monks were declared exempt at a single stroke ; and the 
abuse began to awaken ioud complaints, though it did not ftul 
to be aggravated afterwards. 

The principles of ecdesiastical siipiemacy were readily 
applied by the popes to support still more insolent Bndnpon 
usurpations. Chiefs by divine commi^on of tie cirii goreni- 
whole chmN:h, every earthly sovereign must be sub- 
ject to their interference. The bishops indeed had, i^*''""'- 
with tike common weapons of their order, kept their own sov- 
ereigns in cheek ; and it could not seem any extraordinary 
stretch in their supreme head to assert an equal prerogative. 
Gregory TV"., as I have mentioned, became a party in the 
revolt against Louis I., but he never carried his threats of 
excommunication into effect The first instance where ihe 
Roman pontiffs actually tried the force of their aims agaicst 
a sovereign was the excommunication of Lothaire king of 
Lorraine, and grandson of Louis the Debonair. This prince 
had repudiated his wife, upon unjust pretexts, but with the ap- 
probation of a national council, and had subsequently married 
his concubine. Nicolas I., the actual pope, despatched two 
legates to investigate this business, and dedde according to 
the canons. They hold a council at Metz, and confirm the 
divorce and marriage. Enraged at this conduct of his am- 
bassadors, the pope summons a council at Bome, annuls the 
sentence, deposes the archbishops of Treves and Cologne, 
and directs the king to discard Lis mistress. After some 
shuffling on the part of Lothaire he is excommunicated ; ajid, 
in a short time, we find both the king and his prelates, who 
had begun with expressions of passionate contempt towai-ds 
the pope, suing humbly for absolution at the feet of Adrian 
IL, successor of Nicolas, which was not granted without diffi- 
culty. In all its most impudent pretensions the Holy See has 
attended to the circumstances of the time. Lothaire had 
powerful neighbors, the kings of France and Germany, eager 
to invade his dominions on the first intimation from Gome ; 
while the i-eal scandalousness of his behavior must have 
intimidated his conscience, and disgusted his subjects. 

Excommunication, whatever opinions may be entertained 
as to its religious efficacy, was originally nothing Bumnmniii. 
more in appearance than the exerdse of a righf*'*™"- 
which every society claims, the expulsion of refractory mem- 
bers from its body. No direct temporal disadvantages {^tended 
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this ptinalty for several ages ; but as it was the moat severe of 
spiritual censures, and tended to exclude the ohjeot of it not 
only from a participation in i-eiigious rites, but in a consider- 
able degree from the intercourse of Christian society, it was 
used sparingly and upon the gravest occasions. Gradually, 
as the chui-ch became more powerful and more imperious, 
excommunications were issued upon every provocation, rather 
aa a weapon of ecclesiastical warfare than with any regai'd to 
its oiiginal intention. There was certainly some pretext for 
many of these censures, as the only means of defence witJiin 
the reach of the der^ when their possessions were lawlessly 
violated,^ Others were founded upon the necessity of en- 
forcing their contentious jurisdiction, which, while it waa 
rapidly extending itself over ahnost all persons and causes, 
had not acquired any proper coercive process. The spiritual 
courts in England, whose jurisdiction is so multiiarious, and, 
m general, so little of a religious natui-e, had till lately no 
means even of compelling an appearance, much less of en- 
forcing a sentence, but by excommunication." Princes who 
felt the inadequacy of their own laws to secure obedience 
cjiUed in the assistance of more formidable sanctions. Several 
capitularies of Charlemagne denounce the penalty of excom- 
municalion against incendiaries or deserters from the army. 
Ciiarles the Bald procui-ed similar censures against his re- 
volted vassals. Thus the boundary between temporal and 
spiritual offences grew every day less distinct ; and the clergy 
were encoui-aged to fresh encroachments, as they discovered 
the secret of rendering them successful.^ 
_ The civO magisu-ate ought undoubtedly to pi-otect the just 
rights and lawfti! jurisdiction of the church. It is not so evi- 
dent that he should attach temporal penalties to her censures. 
Escommunication has never carried such a presumption «tf 
moral turpitude as to disable a man, upon any sohd princi- 
ples, from the usual privileges of society. Superstition and 
tyranny, however, decided otherwise. The support due to 
church censures by temporal judges is vaguely declared in 
the capitularies of Pepin and Charlemagne. It became in 
later ages a more estabhshed principle in France and Eng- 



1^. nr. C.127, = M*in. da i'AcBd. Qsa Iimttat. I 
nplmao, S3 BjjLii. p. 696, &e. 
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land, and, I presume, in otlier counti'ies. By our common 
law an escominiimcated person is incapable of being a wit- 
ness or of bringing an action ; and he may be detained id 
prison until lie obtains absolution. By the EatabUshmenta 
of St. Lonis, his estate or person might, be attached by the 
magistrate.^ These actual penalties were attended by marks 
of abhorrence and ignominy still more calculated to make an 
impression on ordinary minds. They were to be shunned, 
like men infected with leprosy, by their servants, their friends, 
and their families. Two attendants only, if we may trust a 
current history, remained with Robert king of France, who, 
oa account of an irregular marriage, was put to fJiis ban by 
Gregory V., and these threw aU the meats which had i)ass&i 
his table into the fire.^ Indeed the mere intercourse with a 
proscribed person incurred what was called the lessei- ex- 
communication, or privation of the sacraments, and required 
penitence.and absolution. In some places a bier was set 
before the door of an excommunicated individual, and stones 
thrown at his windows : a singular method of compelling his 
submission.* Everywhere the excommunicated were debarred 
of a regular sepulture, which, though obviously a matter of 
police, has, through the auperstitioa of consecrating hurial- 
groumds, been treated as belonging to ecclesiastical control. 
Their carcasses were suppo,sed fo be incapable of corruption, 
which seems to have been thought a privilege imfit for those 
who liad died in so irregular a manner.' 

But as excommunication, which attacked only one and 
perhaps a hardened sinner, was not always efiica- j^^;^^ 
cious, the church had recourae to a more compre- 
hensive punishment. For the offence of a nobleman she 
put a county, for that of a prince his entire kingdom, under 
an interdict or suspension of religious offices. No stretch of 
her tyranny was perhaps so outrageous as this. During an 
interdict the churches were closed, the bells silent, the dead 

I OrdonnimMB deg Rote, t. I. p. 121. ' Vellj, t. il. 
Snb HI exooiumaiiioBted pereon mjglie 3 vsisselte, Siet. de Lsi^uedoc, t. ill, 

usli!OUTt.^olawBgetiutolui,rebwae» mumoLtJo. 

BBtsrefnthlsMspOTtoathatofBi^nfli i Dn CongB, t. ImblocatuB: nhera 

thonghltla not stifctly accurals hi any Eoveral authota nvs referrea to, for tbe 

withDr.CoaensfOibson'aOoaei.p. 11021, constant opinion among the loembcra of 
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unburied, no rite but those of bapti=tni and extieme unction 
performed. The pensilty fell upon those who had neither 
partaken, nor could have ptev(,nted the iffence and the 
offence was often but a private dispute m whith the pride of 
a pope or bishop had b^n m ouaded. Inteidict*. were so rare 
before the time of Gregory VII., that some have referred 
them to him as their author ; instances may however be found 
of an earher date, and especially that which accompanied the 
above-mentioned excommunication of Robert king of Franca 
They were afterwards issued not iinfrequently against king 
doms ; but in particular dislricts they continually occurred.' 
Tliis was the mainspring of tlie machinery that the clergy 
set in motion, tlte lever by which they moved the world. 
From the moment that these mterdicts and excommunications 
had been tried the powers of the earth might be said to have 
existed only by sufFerance. Nor was the validity of such 
denunciations supposed to depend upon their justice. The 
imposer indeed of an unjust excommunication was guilty of 
a sin ; but the party subjected tt> it had no remedy but sub- 
mission. He who disregards such a sentence, says Beau- 
manoir, renders his good cause bad.^ And indeed, without 
annexing so much importance to the dh-ect consequences of 
an ungrounded censure, it is evident Ihat the received theory 
of religion concerning the indispensable obligation and mys- 
terious efficacy of the rights of communion and confession 
must have induced scrupulous minds to make any temporal 
sacrifice rather than incur their privation. One is rather 
surprised at the instances of failure than of saccess in the 
employment of these spiritual weapons against soTereigns or 
the laity in general It was perhaps a fortunate circumslance 
for Europe that they were not introduced, upon a large scale, 
during lie darkest ages of superstition. In the eighth or 
ninth centuries they would probably have met with a, more 
imphcit obedience. Bat after Gregory Vn., as the spirit of 
ecclesiastical usurpation became more violent, there grew up 
by slow degrees an opposite feeling in the laity, which ripen- 
ed into an alienation of sentiment from the church, and a 
conviction of that sacred trutii which superstition and soph- 
istry have endeavored to eradicate from the heart of man, 

p. a^^^ln; no nndiaa kSh. niaci^ riau^y^inaUlutiona, t"^! p.'21XI.^' ' 
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that no tyrannical government can be founded ott a divine 
commission. 

Excommunicaldons had very seldom, if ever, been lev- 
elled at the head of a sovereign before the instance 
of Lothaire. His ignominious submission and the uautpition 
general feebleness of the Carlovingian line pro- "' '^^^ 
duced a repetition of the menace at least, and in. 
cases more evidently beyond the cognizance of a spiritual 
authority. Upon the death of this Lothaire, his uncle Charles 
the Bald having possessed himself of Lorraine, to which the 
emperor Louis II. had juster pretensions, the pope Adrian 
II. warned him to desist, declaring that any attempt upon 
that country would bring down the penalty of excommunica- 
tion. Sustdned by the intrepidity of Hincmar, the king did 
not exhibit his usual pusillanimity, and the pope in this in- 
stance failed of success.^ But John VIIL, the next occupier 
of the chair of St, Peter, carried his pretensions to a height 
which none of his predecessors had reached. The Carlovingian 
piinces had formed an alliance against Boson, the usurper of 
the kingdom of Aries. The pope writes to Charles the Fat, 
" I have adopted the illustrious prince Boson as my son ; be 
content therefore with your own kingdom, for I shall in8tan^ 
ly excommunicate aU who attempt to injure my son."^ In 
another letter to the same king, who had taken some prop- 
erty from a convent, he enjoins him to restore it within sixty 
days, and to certify by an envoy that he had obeyed the com- 
mand, else an excommunication would immediately ensue, to 
be followed by still severer castigatioa, if the kmg should not 
repent upon the first punishmenL^ These expressions seem 
to intimate a sentence of deposition from his throne, and thus 
anticipate by two hundred years the famous era of Gregory 
VII., at which we shall soon arrive. In some respects John 
Vm. even advanced pretensions beyond those of Gregory. 
He asserts very phunly a right of choosing the emperor, and 
may seem indirectly to have exercised it in the election of 
Cliarles the Bald, who had not primogeniture in his favor.* 
This prince, whose restless ambition was united with mean- 
ness as well as insincerity, consented to sign a capitulation, 
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OD hia coronatioa at Rome, in favor of the pope and church, 
a precedent which was improved upon in subsequent ages,' 
Rome was now prepared to rivet her fetlers upon sovereigns, 
and at no period have the condition of socielj and the cir- 
cnmsfancea of civil government beea so favorable for her 
Th^E amhition. But the consummation was still sus- 

d^deiMy pended, and even her progress arrested, for more 
mhIiS^!"' ^^^^ a hundred and fifty years. This dreary inter- 
val ia filled up, in the annals of the papacy, bj a 
series of revolutions and crimes. Sis popes were deposed, 
two murdered, one mutilated. Frequently two or even three 
competitors, among whom it is not always possible by any 
genuine criticism to distinguish the true shepherd, drove each 
other alternately from the city. A few respectable names 
a,ppear thinly scattered through this darkness; and some- 
times, perhaps, a pope who had acquired estimation by his 
private virtues may be distinguished by some encroachment 
on the rights of princes or the privileges of national churches. 
But in general the pontiffs of that age had neither leisure nor 
capacity to perfect the great system of temporal supremacy, 
and looked rather to a vile profit from the sale of episcopal 
confirmations, or of exemptions to monasteries.^ 

The corruption of the head extended naturally to all other 
ctoirnpUon members of the church. All writers concur in 
™^'- stigmatizing the dissoluteness and neglect of de- 
cency that prev^led among the clergy. Though several 
twdes of ecclesiastical discipline had Iwen compiled by par- 
ticular prelates, yet neither these nor the ancient canons 
were much regarded. Tbe bishops, indeed, who were to 
enforce them had most occasion to dread then- severity. 
They were obtruded upon their sees, as the supreme pontiffs 
were upon that of Rome, by force or corruption. A child 
of five years old was made archbishop of Rheims. The see 
of Narbonne was purchased for another at tiie age of ten.* 
By this relaxation of morals the priesthood began to lose its 
hold upon the prejudices of mankind. These are nourished 
chiefly mdeed by shining examples of piety and virtue, but 
also, in a superstitious age, by ascetic observances, by the fast- 
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ing and watchiug of monks and hermits, who have obviously 
BO bad a lot in this life, that men are induced tt. conclude that 
they must have secured a better reversion in futurity. The 
regular clei^ accordingly, or monastic orders, who practised, 
at least apparently, the specious impostures of self-mortifica- 
tion, retained at all times a far greater portion of respect 
than ordinary priests, though degenerated themselves, as was 
admitted, from their primitive strictness. 

Two crimes, of at least violalions of ecclesiastical law, had 
become almost universal in the eleventh century, j,^ ,^j 
and excited general indignation — the marriage or the t^ies of 
concubinage of priests, and the sale of benefices. '^^^'^■ 
By an effect of those prejudices in favor of austerity to which 
I have just alluded, celibacy had been, from very early times, 
enjoined as an obligation upon the clergy. It was pei-haps 
permitted that those already married for the first time, and to 
a virgin, might receive ordination ; and this, after prevaiUng 
for a length of time m the Greek church, was sanctioned by 
the councU of Trullo m 691,^ and has ever since continued 

1 Tills couiunl WS3 held it Conataji- feoble biuriar to tho fmpulsB of the paa- 

tlnoplB in the dome of the pulace, oalled dons." Ang.-Sax. Ciian5i, p, 176. What- 

Sl!! J.""'.. ^..,*''° J^M"=- . ''}" nomlna- ever may bun bosn tHe case in BDglanfl, 

«TeTraUa, though aoloKistlcal, la used, those who loot at the abstract Sf the 
T hailBv. w ^„i.=i.,..nil writera in canons of Frenoh anfl Spanish coanoUa, 

1. 294 i Arlde In Dupiii>a Easledasttcal Htetoc., ft^ 

. IGT ; FleuTj, tho sixth to the elerenth csatiu?, «5I1 

. Btahope ace And heiGly ons wherdn Uiereis not 

Z^i:.-"K'2 ~;:Li"'i."'7r";?' ."^ "^"J' 6oineenaoljiienta«iJnsKii3hopBorprfests 

retain thetfwiTfahj the dlBcLpiine of the talaintoB wi™ fcaielr housM. Sueh 

T*l;i5."^- J^"^ ^>^ °' "" *°- Proytsfona were not repented cettainir 

gi-SaionohuMh,—'' During mow than without reason! so thatthB remark of 

aBjeaiaftomthBdeBttiorAngBBtlntha Menrv, t. si. p.6M, thit he has found 

laws reagMUng olerlBaJ oelfbacy, so gaU- no Instance of olerfcal marringe before 

ins to Uie natinal propemltlea of man, 898, cannot neiEbtbrairreatdwl It la 

bnt so oaloniated to enlbive anelara^ proliablatbatblshDcedl^t often mairr 

Mea of the unetllir vhigh heoonw the atta Uielr oonwciallon : bat this cannot 

prfeatoood, ware enftnad with the nt- be presiimad of prlMK. Bouthey, in his 

mostrlgOT! butdnrtngpaitofthenintlt Tlnditi» Eeolesin AnidiBanffi, n SSD 

oentnr; and most of i£b tenth, when the nhlle he pndoces smie Inabium t? 

lepaateaanflsai^iilnMydBTaalatlonBof clorfosJ matriminiy, endoBYors to mb- 

tto nraee throatmcd iho deatraoMon of lead the readai into Hie snppo^tlon that 

™-f .?" '^. !l™"'''*F^T'" " was even conSmnabls to eccle^astiod 

meat, the encient canons opposed but a eanone.* 

* A hite welter, who has glosed over erary tkot in eccleaieaUca! hisWry which 
oould mate ag^ust his own partloulat tenets, asserts, — " In the earliest ages of the 
cnuton no resinotiou whatever had been ptoced on the cleray Sn this respeot." 
sndioua Ecdedaltical Hlstonr, p, 116. This amy be, and I belleye 
< of the Apostolical wXiiid; hut the "earliest ages" are. generally 
o fartliBr ; and emtalnlj the prohibition of mBcri^e [o piisBCs was 
ouetom of some laHqafty at ttia Ume of the Niceoe council. Tlie 
id there was, not iriietlier pclesta slionld marry, contjary as it was 
lie advoHite to ipxaia itmittaia^ mtpaSooK, but whcUier jnartlel 
oriained. I do not see any diaerence in principle ; hot Uie church 
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one of the distinguishing features of its discipline. Tlie 
Latin church, however, did not receive these canons, and has 
uniformly persevered in excluding the tiree orders of priests, 
deacons, and subdeacoas, not only from coniracting matri- 
mony, hut from cohabiting with wives espoused before their 
ordination. The prohibition, however, during some ages ex- 
isted only in the letter of her canons. In every country the 
secular or parochial clergy kept women in their houses, upon 
more or less acknowledged terms of intercourse, by a conni- 
vance of . their ecclesiastical superiors, which almost amounfed 
to a positive toleration. The sons of priests were capable of 
inheriting by the law of France and also of Castile.' Some 
vigorous efforts had been made in England by Dunstan, with 
the assistance of King Edgar, to dispossess the married 
canons, if not the parochial clergy, of their benefices ; but 
the abuse, if such it is to be considered, made incessant prog- 
ress, till the middle of the eleventh century. There was 
certainly much reason for the rulers of the church to restore 
this part of their discipline, since it is by cutting off her 
members from the charitiea of domestic life that she secures 
their entire affection to her cause, and renders them, like 
veteran soldiers, independent of every feeling but that of 
fidelity to their commander and regard to the interests of 
their body. Leo TX. accordingly, one of the fii-st pontiffs 
who retiieved the honor of the apostolic chair, after its long 
period of ignominy, began in good earnest the difficult work 
of enforcing celibacy among the clergy.^ His successors 
never lost sight of this essential point of discipline. It was 
a sti-uggle against the natural rights and strongest affections 
of mankind, which lasted for several ^es, and succeeded 
only by the toleration of greater evils than those it was in- 
tended to remove. The Imty, in general, took part against 
the married priests, who were reduced to infamy and want, 
or obliged to renounce their dearest connections. In many 
parts of Germany no ministers were lefl; 1o perform divine 
services.^ But perhaps there was no country where the 
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rules of celibacy met with so little attention as in England. 
It was acknowledged in the i-eign of Henry I. that tha 
gi-eater and hetter part of the clergy were married, and that 
prince ia said to liave permitted them to retain their wives.^ 

nnote. Langsbek, Sorjpt. Secnoi Da, It was about thia timrthatTn^mli. 

nloinun, t. i. p. 380. The prohibition Conoubtnla 8Merdotiim cnrnmonlv a^ 

r?!.!^'^^"' ^' "'*1^« II- '" 1222, tolbufci to W^E«. Map^, but alluding 

Slffl^ f^^ see™ to }an bwn mnnh by n«oe to Pope InnoSt in., humo^ 

1 WlMoB CoDciuS' »&™0b'^ I hT"' *^™^' "" muaaonical nii^. It 
tDu,T0Lfli. p, SSS. Xhe thlrS iXteran Pr™^" "gnla panlna oasaatut, 

S/ot ,,„ „ , 

" " " Bed per Alt eolummodo nuno flrtion 



— SB long used b; the Sa^isli ol 

OniD lu Anglift pnT& ot detestafcUi 

Buetnduia at Imun tempore fneilt oblen. 
bnin, nt olerici fn domibus suis fbrotca- 
riu bsbsaat. LsJiM, Conallia, t. x n 
1BB3. Bogeolus IV. not a legal* to im- 
poM eellbaej on the Itish clergy. Lvt- 
ielton's Heniy II. TOl. ii. n. 42. 



lines are better known, having 



J's HeniT H. TOl. ii. p. 42. "Erne jam pro cleiicia multuni alle- 
le HogllahoiBrgy long set at nouglil „ S*^'. ._ . 
fubdaatlona of the pone aiiainat Secnaa pro presbyteris multa conipro- 

. J ^- t .. . . "^ ,1^ ., « Ij^yi [ 



tahalirneeTiS; h™e«,r l'^(£ nit i""™" =^="Sid « M^=., p. 171. (Cam- 
MMTt. Tha sons of prtesta are men- den Society, lail.) 
E.^inh i''^fi,?l^ iBBlrummts of the Semral other poemB ia this very cu- 
t«slSai ana thirteeoth centuries ; but we rious T0l«d.e allude to the aan.c suluest. 
cannot be sure tliat they were not bont In a dUJogue between a priest and a 
before their fiithera' oniinslion, or that soholsr, the latter having taied him with 
thy were reoHoned lejfllhnalo.* keeping a pri.<byKra in his house, the 

D„. fi°'^l°!,'™"''^,,?S°"" '" "" P™"" defends himself bv recrinuna. 
Hot. Out. Eeals, lb, 1194, where the tton:— — ™-' 

asdse find ttmTthere has been no presen- ,,.. , 

■"""- totheehutEbofllunalan.but the *""" cum presbjterB pulcra fcmitari, 
-I hare held It fioin ather to son. Servituros domlpo fillus Incrari, 
anolB PalgraVB iu his Intmdnction ^"^ '"S^ sitellites per anta m>- 
"-ioorfis[p,29),8flvfflotiierpr(HjS iJ?. £ ... - .^ 

andltaiT siiueealon In heoe- EstintonestlEalmum sio aohonefltail." 
. OiralttDB dambrenals, abont the (P' ^^0 

eniof Henrr IL'b rdgn [igrad Wright's John, on ocoaskin of the interdict pro. 
PolitlMl Songs of Bngliaa, p. 863), men- nonncei agahist him in 1208, eelMd tlw 
tlonsBianiacrfBgBOlthaniKioMilelergj coacublneB of the pilfsta and compelled 
as almost nnlvBraal. Mira saoeidotum them to redeem themEelves bv a fine 
pamobliliBni AngUie tare ounotormn PreabytetDrnm et cieilcormn focjiiie per 
damnabih quldem et deteatabili, pabU- totam Angliam a ministris regis caBta 
camBenum habebat comltemlndlTlduam, aunt, et iA ae redlmendnm gririter oSm. 
etinfi)cofiicBrlam,BtluoubioulooDucu. pnlB». Matt. Paris, p. 190. Miis la 
biiiam. 'aej were called foaaia, bs omitted by Ungard. 
Ijvinji: at tho »«,.,. h.=.fK . ..;t .v., jj ^ g^^ ^y Baumer (Gesch, der Ho- 
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But the hierarchy never relaxed in their effnrta ; and all the 
councils, general or provincial, of the tweUlh century, utter 
denunciations agmnst coneiibinary priests.^ After that age 
we do not find them so fi'equently meutionecl ; aad the ahuse 
by degrees, though not suppressed, was reduced within limits 
at which the church might conniye. 

Simony, or the corrupt purchase of spiiitual benefices, was 
the second characteristic reproach of the clergy in 

™^' the eleventh century. The measwrea taken to re- 
press it deserve particular consideration, as they produced 
effects of the highest importance in the history of" the middle 
Bpiscopsi ages. According fo the primitive custom of the 
Elections. church, an episcopal vacancy was filled up by 
election of the clergy and people bebn^ng to the city or dio- 
cese. The subject of their choice was, after the estabhsh- 
ment of the federate or provincial system, to be approved or 
rejected by the metropolitan and his suffi-agans ; and, if ap- 
proved, he was consecrated by them^' It is probable that, in 
almost every case, the clergy took a leading part in the selec- 
tion of their bishops ; but the consent of the laity was abso- 
lutely necessary to render it valid.' They were, however, 
by degrees, excluded from any real participation, first in the 
Greek, and finally in the western church. But this was not 
effected till pretty late times ; the people iully preserved their 
elective rights at Milan in the eleventh century, and traces 
of their concurrence may be found both in France and G!er- 
many in the next age.* 

pontiaQalfl'ofIniio(jentni.,oad"Lttbe able Mtiiorilr aasetla that tJie clergy 

Buatcm of clet^cal marriaaes lasted In frequently obtnjnfid a brshop^ lirenBs te 

SuBgor; and Sweden to Uie end Df the eobiblt Hith a mate. niiiner'E (Wbu. 

ttiirloentli oeatuiy. toa's) Obaerrationa on Burnet, p. 11. I 

The marriages of English clei:^ ai¥ End a passage in Nlcholaa de Clemangla 

ooHced Bud condemned In Bome prosin- abont ISOO, quoted hi Lenli'a Life of 
" "" ■ "". Plerfaquo in dioceaibna, 



even so Ute as r 



p. 331. And there 1> 

IWi, a mandate bj th , _.__ ,.... ,. ,. 

nai^t. i" p. 277.'' ^' ' *'™" ever, do^not'ar^nt m a direct liec^'e' 

1 Qaldam BBcerdot«a Latlid, eajB In- lMerca,deaonDordanliik,&c,,l.Ti.c.2. 

noDcnSni.jindODiilJOSBnishatieateon- > rather Paul on Beueflces, c. 7. 

eublnas, et nonmilll allqiiaB slbl non nu- * De Muvn, nbi enpra. Sebuldt, t. Iv. 

tnonttbsponBirB. Open Ijuumnt HL p. 173. Tbo tbtm of electlau Df a biebop 

p. 668, Sk also p. BOO and p. 407. The of Puy, in 1068, rooB thoa ; eletus, popa- 

iHtlec cannot IjsenppoeedaTeii'comaiou lus, et militia elegimus. Vajssstto, IlSst. 

case, after bo many prohibiUons: the de La^;uedoe. t. iv Appendix, p. ?S0. 

more nannl prucdce hos to keep a feninla Byea Grati-^ seeiaa (o admit in one 

in Uieic liouses, under gome pretence of place that Hk Inltj Lad a sort of share, 

ralitJonsbip or eorvltude, as is atill Buid though no deolafTB roloe, In filling up an 

to be nsual in Ca&olic countries. Su eplseopol Tacanci. EleoUo cl«[li::>ru]0 
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It does not appear that the early Christian emperors inter- 
posed with the freedom of choice any iiirtlier than to make 
their own eonfirmalion necessary in the great patriarchal 
Bees, such as Eome and Constantinople, which were frequent 
ly the objects of violent competition, and to decide in contra, 
verted elections.^ The GotJiic aad lAimbard kinga of Italy 
followed the same line of conduct" But in the French mon- 
^ehy a more extensive auliiority was assumed by the sover- 
eign. Though the practice was subject to some variation, it 
may be said generally that the Merovingian kings, the line 
of Charlemagne, and the German emperors of the house of 
Saxony, confeiTed bishoprics either by direct nomination, or, 
as was more regular, by recommendatory letters to the elec- 
tors.^ In England also, before the conquest, bishops were ap- 
pointed in the witenagemot ; and even in the reign of 
"William it is said that Lanfranc was raised to the see of 
Canterbury by consent of parliament* But, independently 
of this prerogative, which length of time and the tacit sanc- 
tion of the people have rendered unquestionably le^timate, 
the sovereign had other means of controlling the election of a 
bishop. Those estates and honors which compose the tem- 
poralities of the see, and without which the nalted spiritual 
privileges would not have tempted an avaricious generation, 
had chiefly been granted by former kings, and were assimi- 
lated to lands held on a beneficiary tenm-e. As they seemed 
to partake of the nature of fleft they required similar formal- 
ities — investiture bj the lord and ao oath of fealty . 
by the tenant. Charlemagne is said to have in- ™ "'™' 
troduced this practice and by way of visible symbol, as 

Mtpetitjn pleljfs. Dooret 1 I Sistlnctlo magiie is Bald to haye sa&ereii W e&ia 
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iisnal in feudal institutions, to have put tiie ring and crozier 
into the hands of the newly consecrated bishop. And this 
continued for more than two centuries afterwards without ex- 
citing any scandal or resistance.' 

The dmrch has undoubtedly surrendered part of her 
independence in return for ample endowments and fempoi-al 
power i nor could any cltuni be more reasonable than that of 
feudal superiors to grant the investiture of dependent fiefs. 
But the fairest right may be sullied hy abuse; and the 
sovereigns, the lay patrons, the prelates of the tenth and 
eleventh centuries, made their powers of nominatJort and 
investiture subservient to the grossest rapacity ." According 
to the ancient canons, a benefice was avoided by any simoni- 
jwal payment or stipulation. If these were to be enforced, 
the church must almost be cleared of its ministers. Either 
through bribery in places where elections still prevailed, or 
through corrupt agreements with princes, or at least cus- 
tomary presents to their wives and ministers, a large propor- 
lion of the bishops had no valid tenure in then- sees. The 
case was perhaps worse with inferior clerks ; in tlie church 
of Milan, which was notorious for this coiTuption, not a single 
ecclesiastic could stand the test, the archbishop exacting a 
price for the collation of every benefice." 

The bishops of Home, like those of inferior sees, were 
regularly elected by the citizens, laymen as well as ecclesi- 
astics. But their consecration was deferred until the popular 
imceriai choice had received the sovereign's sanction. The 
oonfirmatioa Komans regularly despatched letters to Constanti- 
Dfpopea. jj^p^g pj. ^ jjig exarehs of Eavenna, praying that 
theur election of a pope might be confirmed. Exceptions, 
if any, are infrequent while Kome was subject to the eastern 
empire.* This, among odier imperial prerogatives, Charle- 
magne might consider as his own. He possessed the city, 
especially after his coronation as emperor, in foil sovereignty ; 
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and even before that ereat had invealigated, as supreme 
chief, some accusations preferred against Ihe pope Leo III. 
No vacancy of the papacy took place after Charlemagne 
became emperor; and it must be confessed that, in tlie first 
which happened under Louis the Debonair, Stephen IV. was 
consecrated in haste without that prince's approbation.^ But 
Gregory IV., his successor, wtoted till hia election had been 
confirmed ; and upon the whole the Cai-Iovingian emperors, 
though less uniformly than their predecessors, retained that 
mark of sovereignty," But during tlie disoi-derly state of 
Italy which followed the last reigns of Charlemagne's jwa- 
terity, while the sovereignty and even the name of an 
emperor were in abeyance, the supreme dignity of Christen- 
dom was conferred only by the factious rabble of its capital. 
Otho the GreaJ^ in receiving the imperial crown, took upon 
him the pren^tives of Charlemagne. There is even extant 
a decree of Leo VIII., which grants to him aad his successors 
the right of naming future popes. But the authenticity of 
this instrument is denied by lie Italians.* It does not appeiu: 
that the Saxon emperors went to such a length as nomination, 
except in one instance (that of Gregory V. in 996); but 
they sometimes, not uniformly, confirmed the election of a 
pope, according to ancient custom. An explidt right of 
nomination, was, however, couched to the emperor Henry 
m. in 1047, as the only means of rescuing the Boman 
church from the disgrace and depravity into which it had 
lallen. Henry appointed two or three very good popes; 
acting in this against the warnings of a selfish policy, as fatal 
experience soon proved to his family.* 

This high prerogative was perhaps not designed to extend 
beyond Henry himsel£ But even if it had been transmissible 
to his successoi-s, the infancy of his son Henry IV., and the 
fections of that minority, precluded the possibflity of its eser- 
dse. Micolas IL, in 1059, published a decree which restored 
the right of election to the Romans, but with a Deciea of 
remarkable vai'iation from the original foi-m. The """"^ ^^■ 

iMuralarl,i.D.917l St-Maro, ond Muratmi, Annsli d' Italia, a.d. 902, 
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cai-dmal bishops (seven in number, LoHing sees in the 
neighborhood of Eome, and consequently suffragans of tlie 
pope as patriarch or metropolitan) were to choose the su- 
preme pontiff, with the concurrence first of the cardinal 
priests and deacons (or ministei's of the parish churches of 
Eome), and afterwards of the laity. Thus elected, the new 
pope was to be presented for confirmation to Henry, " now 
king, and hereafter to become emperor," and to such of his 
successors as should personally obtain that privilege.' This 
decree is the foundation of that celebrated mode of election 
in a conclave of cardinals which has ever since detenained 
the headship of the church. It was intended not only to 
exclude the citizens, who had indeed jnsOy forfeited dieir 
primitive right, but as far as possible to prepare the way for 
aa absolute emancipation of the papacy from the imperial 
control ; reserving only a precarious and personal concession 
to the empei-ors instead of thdr ancient legal prerogative 
of confirmation. 

The real author of this decree, and of all other vigorous 
eregorj vu. measures adopted by the popes of that age, whether 
i.D.iOiS. g)^ (jjg assertion of their independence or the 
restoration of discipline, was Hildebrand, fo^deacon of the 
church of Kome, by far the most conspicuous person of the 
eleventh century. Acquiring by his extraordinary qualities 
an unbounded ascendency over the Italian clergy, they re- 
garded him as their chosen leader and the hope of their 
common cause. He had been empowered ^gly to nominate 
a pope on the part of the Romans ailer tte death of Leo IX,, 
and compelled Henry HI. io acquiesce in his choice of Victor 
H.* No man could proceed more fearlessly towards his 
object than Hildebrand, nor with less attention to conscien- 
tious impediments. Though the decree of Nicolas II., his 
own work, had expressly reserved the right of confirmation 
of the young king of Germany, yet on the death of that pope 
Blildebrand procured the election and consecration of Alex- 
ander n. witiiout waiting for any authority.^ During this 
pontificate he was considered aa something greater than the 
pope, who acted entirely by his coimsels. On Alexander's 
decease Hildebrand, long since the real head of the church, 

iSt. Marc, t. ui. p. 276. The first Dceesaary for B pope's elcclion. LabM, 
otnonof tbe thtta Lateran coondl maSea Conoilia 1. 1. p. 1608. 
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was raised with enthusiaara to its chief dignity, and assumed 
the name of Gregory VII. 

Notwithstanding the late precedent at the election of Alex- 
ander II., it appears that Gregory did not yet g^ ^m^ 
consider his plans sufficiently mature to throw off fn«« "'"i 
the yoke allogether, but declined to receive conse- °"^ 
cration until he had obtained the consent of the king of 
Grermany.' This moderation was not of long continuance. 
The situation of Germany speedily afforded him an opportu- 
nity of displaying his ambitious views. Henry IV., through 
a very bad education, was arbitrary ajid dissolute ; the 
Saxons were engaged in a -desperale rebellion ; and secret 
disaifection bad spread among the princes to an extent of 
which the pope was much better aware than the king.^ He 
began hj excommunicating some of Henry's ministers on 
pretence of simony, and made it a ground of remonstrance 
that they were not instantly dismissed. His next step was to 
publish a decree, or rather to renew one of Alexander IL, 
against lay investitures.' The abolition of these was a fa- 
vorite object of Gregory, and formed an essential part of his 
genera! scheme for emancipating the spiritual and subjugating 
the temporal power. The ring and crosier, it was asserted 
by the papal advocates, were the emblems of that power 
which no monarch could bestow ; but even if a less offensive 
symbol were adopted in investitures, the dignity of the church 
was lowered, and her purity contaminated, when her highest 
ministers were compelled to solicit the patronage or the 
approbation of laymen. Though the estates of bishops 
might, strictly, be of temporal right, yet, as they had been 
inseparably annexed to their spiritual otiice, it became just 
that what was first in dignity and importance should carry 
with it those accessory parts. And this was more necessary 
tlian in former times on account of the notorious traffic which 
sovereigns made of their usurped nomination to benefices, so 
that scarcely any prelate sat by their favor whose possession 
was not invalidated by simony. 

The contest about investitures, though begun by Gregory 
VII., did not occupy a very prominent place during his pon 
tificate ; its interest being suspended by other more extraordi- 

iSt, Mtwc.s, 652. Il8 aotoa, howovef, sSclimldt; St. Mam. Ihcw two M 
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nary and important dissensions between the churcii and em- 
pire. The pope, after tampering some lime with the dis- 
affected party in Germany, summoned Henry to appear a; 
Rome and vindicate himself from the charges alleged by his 
Bnbjeets. Such an outrage naturally exasperated a young 
and passionate monarch. Assembling a number of bishops 
and other vassals at Worms, he procured a sentence that 
Gregory should no longer be obeyed as lawful pope. But 
the time was past for those arbitrary encroachments, or at 
least high prerogad-res, of former emperors. The relations 
of dependency between church and state were now about to 
be reversed. Gregory had no sooner received accounts of 
lie proceedings at Worms than he summoned a council in 
the Lateran palace, and by a solemn sentence not only ex 
communicalecl Henry, but deprived him of the kingdoms of 
Germany and Italy, releasing his subjects from their alle- 
giance, and forbidding them to obey him as sovereign. Thus 
Grregory VII, obtained the glory of leaving all his predeces- 
sors behind, and astonishing mankind by an act of audacity 
and ambition which the most emalous of his successors could 
liardly surpass.* 

The first impulses of Henry's mind on hearing this denun- 
ciation were indignation and resentment. But, like other in- 
experienced and misguided sovereigns, he had formed an 
erroneous calculation of his own resources. A conspiracy, 
long prepared, of which the dukes of Suabia and Carintliia 
were the chiefs, began to manifest itself Some were aljen- 

I The aentencs of Gregory VIl. against deponere posse Saneguliit, quicuniino 
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afed by Lis vices, and ottera jealous of his family. The re- 
bellious SaxoQs took courage ; the bishops, iiitJmidaled by ex- 
eommunieations, withdrew from his side; and he suddenly 
found himself almost insulated in the midst of his dominions. 
In this desertion he had recourse, through panic, to a miser- 
able expedient He crossed the Alps with- the avowed de- 
termination of submitting, and seeking absolution from the 
pope. Gregory was at Canossa, a fortress near Eeggio, be- 
longing to his faithful adherent the countess Matilda. It was 
in a winter of unusual severity. The emperor .j~. 
was admitted, without his guards, into an oufer *"' '' 
court of the castle; and three successive days remained from 
morning till evening in a woollen shirt and with naked feet; 
while Gregory, shut np with the countess, refused to admit 
him to his presence. On the fourth day he obtained absolu- 
tion ; but only upon condition of appearing on a certain day 
to learn lie pope's decision whether or no he should be re- 
stored to his kingdom, until which time he promised not to 
assume the ensigns of royalty. 

This base humiliation, instead of conciliating Henry's ad- 
versaries, forfeited the attachment of his friends. In his con- 
test with the pope he had found a Kealous support in the prin- 
cipal Lombai-d cities, among whom the married and simonia^ 
cat clergy had great influence.' Indignant at his submission 
to Gregory, whom they affected to consider as an usurper of 
the papal chair, they now closed then- gates against the em- 
peror, and spoke openly of deposing him. In this singular po- 
sition between opposite dangers, Henry retrod his late steps, 
and broke off his treaty with the pope ; preferring, if he must 
falljto faJl as the defender rather than the betrayer of his im- 
perial rights. The rebellious princes of Germany chose an- 
other king, Hodolph duke of Suabia, on whom Gregory, after 
Bome delay, bestowed the crown, with a Latin verse import- 
ing that it was given by virtue of the original commission 
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of St. Peter.^ But the success of this ponliEf in his iimne. 
diate designs was not answerable to his intrepidity. Henry 
both subdued tlie Gei-man rebellion and carried on the war 
with so mucii vigor, or rather so little resistance in, Italy, 
that he waa crowned ia Eome by the antipope Guibert, 
whom he had raised in a council of his partisans to the gov- 
emmenf of the church instead of Gregory. The latter found 
an asylum under the protection of Eoger Guiscard, at Sa- 
Diepute Icrno, where he died an exile. His mantle, how- 
TOsaMirea ''^^r, descended upon his successors, especially 

Urban II. and Paschal 11., who strenuously per- 
severed in the great contest for ecclesiastical independence ; 
the former with a spirit and policy worthy of Gregory VII., 
the latter with steady but disinterested prejudice-'' They 
raised up enemies against Henry IV. out irf the bosom of hia 
feinily, instigating the ambition of two of his sons successive- 
ly, Conrad and Henry, to raingle in the revolts of Germany, 
Bi t Some, under whose auspices the latter had not scrupled 
to enga e in an almost parricidal rebellion, was soon disap- 
po nt d by his unexpected tenaciouaness of that obnoxious 
p e ooative which had occasioned so much of his father's 
ra e y He steadily refused to part with the right of inves- 
t tu e aid the empire was still committed in open hostility 
vitl the church for fifteen years of his reign. But Henry 
'\ . being stronger in the support of his German vassals than 
his fether had been, none of the popes with whom he was 
engaged had the boldness to repeat the measures of Gregory 
Compro-, Vn. At length, each party grown weary of this 
M?^t^ ruinous contention, a treaty was agreed upon be- 
of c^ii"'™, tween the emperor and Calixtus II. which put an 

end by compromise to the question of ecclesiastical 
investitures. By this compact the emperor resigned forever 
all pretence to invest bishops by the ring and crosier, and 
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recognized the liberly of elections. But in return it was 
agreed that elections should be made in his presence or that 
of his officers, and that the new bishop should receive his 
temporahlJes from the emperor by tke sceptre.^ 

Both parties in the concordat at "Worms receded from eo 
much of their pretensions, that we might ahnost hesitate to 
determine which is to be considered as victorious. On the 
one hand, in restoring the iieedom of episcopal elections the 
emperors lost a pi-erogative of very long standing, and almost 
necessary to the mamtenance of authority over not the (east 
turbulent part of their subjects. And though the form of in- 
vestiture by the ring and crosier seemed in itself of no im- 
porfance, yet it had been in effect a collateral security 
ag^nst the election of obnoxious persona. For the emperors 
detaining this necessaiy part of the pontificals until they 
should confer investiture, prevented a hasty consecration of 
the new bishop, after which, the vacancy being legally filled, 
it would not be decent for them to witlihold the temporali- 
ties. But then, on the other hand, they preserved by the 
concordat their feudal sovereignty over the estates of the 
church, in defiance of the language which had recently been 
held by its rulers. Gregory VII. had positively declared, in 
the Lateran council of 1080, that a bishop or abbot receiving 
investiture from a layman should not be reckoned as a prel- 
ate.^ The same docti-ine had been maintained by all hia 
successors, without any limitation of their censures to the 
formality of the ring and crosier. But Calixtua II. himself 
had gone much further, and absolutely prohibited the com- 
pelling ecclesiastics to render any service to laymen on ac- 
count of their benefices.' It is evident that such a general 
immunity from feudal obligations for an order who possessed 
nearly half the lands in Europe struck at the root of those in- 
stitutions by which the fabric of society was principally held 
together. This complete independency had been the aim of 
Gregory's disciples ; and by yielding to the continuance of 
lay investitures in any shape Calixtus may, in this point of 
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view, appear to have relinquished the principal object of 
contentioQ.^ 

The emperora were not the only sovereigns whose practice 
of investiture excited tie hostility of Kome, although they 
auatMned the principal brunt of the war. A aimUar contest 
broke out under the pontificate of Paschal II. with Henry L 
of England ; for the circumstances of which, aa they contain 
nothing peculiar, I refer to our own historians. It is remark- 
able that it ended in a compromise not unlike that adjusted 
at "Wonns; the king renouncing all sorts of investitures, 
while the pope consented that the bishop should do homage 
for bis temporalities. This was exactly the custom of France, 
where an investiture by the ring and crosier is said not to 
have prevailed ; ^ and it answered the main end of sovereigns 
by keeping up the feudal dependency of ecclesiastical estates. 
But die kings of Castile were more fortunate than the rest; 
discreetiy yielding to the pride of Rome, they obtained what 
was essential to their own authority, and have always pos- 
sessed, by the concession of Urban II., an absolute privilege 
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of nomination to bishoprics in their dominions.^ An early 
evidence of that indifference of the popes fowaxds the real 
independence of national churches to which suhsequent ages 
were to lend abundant con&mation. 

When the emperors had surrendered their preteiisiona to 
interfere in episcopal elections, the primitive niode j^j^j^^^ti^j^ 
of collecting the sofiragea of clergy and laity in ot oapisuiar 
conjunction, or at least of the clergy with the'*""""'"" 
laity's assent and i-atificatioa, ought naturally to have revived. 
But in the twelfth century neither the people, nor even the 
general body of the diocesan clergy, were considered as 
worthy to exercise this function. It soon devolved altogether 
upon the chapters of cathedral churches.' The origmal of 
these may be traced very high. In the earliest ages we find 
a college of presbytery consisting of the priests and deacons, 
assistants as a council of advice, or even a kind of parliament, 
to their bishops. Parochial divisions, and fixed ministers 
attached to them, were not established tiU a later period. 
But the canons, or cathedral clergy, acquired afterwards a 
more distinct character. They were auhjected by degrees 
to certain strict observances, little differing, in feet, from 
those imposed on monastic orders. They lived at a common 
fable, they slept jn a common dormitory, their dress and diet 
were regulated by peculiar laws. But they were distin- 
guished from monks by the right of possessing individual 
property, which was afterwards extended to the enjoyment 
of separate prebends or benefices. These strict regulations, 
chiefly imposed by Louis the Debonwr, went into disuse 
through the relaxation of discipline; nor were they ever 
effectually restored. Meantime the chapters became ex- 
tremely rich ; and as (hey monopolized the privilege of 
electing bishops, it became an object of amhition with noble 
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femilies to obtain canotiries for thdr younger cliiidreQ, as the 
surest road to ecdesiaatical honors and opulence. Contrary, 
therefore, to the general policy of the cliurch, persona of 
inferior birth have been rigidly excluded trom ^ese founda- 

The object of Gregory VII., in attempting to redress those 
General more flagrant abuses which, lor two centuries had 
condootof deformed the face of the Latin church, is not 
Gr89f;ij; YIL jjjcapable, perhaps, of vindicalion, though no suf- 
ficient apology can be offered for the means he employed. 
But the disinteirested love of reformation, to which candor 
might ascribe the contention against investitures, is belied by 
the general tenor of his conduct, exhibiting an arrogance 
without parallel, and an ambition that grasped at universal 
and unlimited monarchy. He may be called the common 
enemy of all sovereigns whose dignity as well as independence 
mortified hia infetuated pride. Thus we find him menacing 
Philip L of France, who had connived at the pillage of some 
Italian merchants and pilgrims, not only with an interdict, 
but a sentence of deposition.' Thus too he asserts, aa a 
known historical &ct, that the kingdom of Spain had formerly 
belonged, by special right, to St. Peter ; and by virtue of this 
imprescriptible claim he grants to a certain count de Eouci 
all territories which he should reconquer from the Moors, to 
be held in fief from the Holy See by a stipulated rent.' A 
similar pretension he makes to the kingdom of Hungary, and 
bitterly I'eproaches its sovereign, Solomon, who had done hom- 
age to ihe emperor, in derogation of St. Peter, Ms legitimate 
lord.* It was convenient to treat this apoatle as a great 
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feudal suzerain, and the legal principles of fiiat age were 
dexterously applied to rivet more forcibly the fetters of 
superstition.! 

While temporal sovereigns were opposing so inadequate a 
resistance to a system of usurpation contrary to all precedent 
and to the common principles of society, it was not to be ex- 
pected that national churches should persevere in opposing 
pretensions for which several ages had paved the way. 
Gregory VII. completed the destruction of their liberties. 
The principles contained in the decretals of Isidore, hostile 
as they were to ecelesiastical independence, were set aside 
as insufficient to establish the absolute monarchy of Eome. 
By a constitution of Alexander 11., during whose pontificate 
Hildebrand himself was deemed the effectual pope, no bishop 
in the catholic church was permitted to exercise his functions, 
unlil he had received the confirmation of the Holy See : ^ a 
provision of vast importance, through which, beyond perhaps 
any other means, Eome has sustained, and still sustams, her 
temporal influence, as well as her ecclesiastical supremacy. 
The national churches, long abridged of their liberties by 
gradual encroaehments, now found themselves subject to an 
undisguised and irresistible despotism. Instead of affording 
protection to bishops against Uieir metropolitans, under an 
insidious pretence of which the popes of the ninth century 
had subverted the authority of the latter, it became the 
fevorife policy of their successors lo hai-ass all prelates with 
citations to Kome.' Gregory obliged ihe metropolitans to 
attend in person for the pallium.* Bishops were summoned 
even from England and the northern kingdoms to receive 
the commands of the spiritual monarch. William the Con- 
queror having made a difficulty about permitting his prelates 
to obey these citations, Gregory, though in general on good 
terms with that prince, and treating him with a deference 
which marks the effect of a firm character in repressing the 
ebullitions of overbearing pride,^ complains of this as a per- 
secution unheard of among pagans.' The gi-eat quarrel 
between archbishop Anselm and his two sovereigns, William 

1 The ebaaetcr unci polioy of Sregoir » M. t. It. p. 170. 
TII^arewclldiacusBedli7Solmiiit,t,iil. 6 St.Maro, p.62S, 78B; Sohaiiilt, 1. iit 
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Eufus and Henry L, was originally founded upon a similar 
refiisal to permit his departure for Eome. 

This perpetual control exercised by the popes over ecclc- 
Authoriiy siastical, and in some degree over temporal affairs, 
of papal was mainiained by means of their legates, at once 
if^tea. ^g ambassadors and the lieutenants of tiie Holy 
See. Previously to the latter part of the tenth age these 
had been sent not frequently and upon special occasions. 
The legatine or vicarial commission had generalljf been in- 
trusted to some eminent metropolitan of the nation within 
which it was to be esiercised ; as the archbishop of Canter- 
bury was perpetual legate in England. But tlie special 
commissioners, or legates a latere, suspending the pope's ordi- 
nary vicars, took ,upon themselves an unbounded authority 
over the national churches, holding councils, promulgating 
Cimous, deposing bidiops, and issuing interdicts at their dis 
crefion. They lived in splendor at the expense of the bishops 
of the province. This was lihe more galling lo the bierttrchy, 
because simple deacons were often invested with this dignity, 
whieli set them above primates. As the sovereigns of IVance 
aad England acquii-ed more courage, tliey considerably 
abridged this prerogative of the Holy See, and resisted the 
entrance of any legates into their dominions without their 
consent.' 

Prom the time of Gregory VIL no pontiff thought of 
awaiting the confirmation of the emperor, as in earUer ages, 
before he was installed in the throne of St. Peter. On the 
contrary, it was pretended that the emperor was himself to 
be confirmed by the pope. This had indeed been broached 
by John vm. two hundred years before Gregory.^ It was 
still a docti-me not calculated for general reception ; but the 
popes availed themselves of every opportunity which the 
temporizing policy, the negligence or bigotry of sovereigns 
threw into their bands. Lothmre coming io receive the 
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imperial crown at Homo, this circumstance was commemo- 
rated by a picture in the Lateran palace, in which, and in 
two Laiin verges subscribed, he was represented as doing 
homage to the pope.^ When Frederic Barbaiossa came 
upon the same occasion, he omitted to hold the j^^^^ j^ 
stiri-up of Adrian IV., who, in his turn, refused to 
give him the usual kiss of peace ; nor was the contest ended but 
by the emperor's acquiesceDCe, who was content to follow the 
precedents of his predecessors. The same Adrian, expostu- 
lating with Frederic upon some slight grievance, reminded 
him of the imperial crown which he had conferred, and 
declared his willingness to bestow, if possible, etiU gi-eater 
benefits. But the phrase employed (majora beneficia)i sug- 
gested the idea of a fief j and the general insolence which 
pervaded Adrian's letter confirming this interpretation, a 
ferment arose among the German princes, in a congress of 
whom this letter was delivered. " From whom then," one 
of the legates was rash enough to say, " does the emperor hold 
his crown, except from the pope ? " which so irritated a prince 
of Wittelsbafih, that he was with difficulty prevented from 
cleaving the priesfs head with his sabre.^ Adrian IV. was 
the only Englishman that ever sat in the papal chair. It 
might, perhaps, pass for a favor bestowed oa his natural 
sovereign, when he granted to Henry II. the kingdom of 
Ireland; yet the language of this donation, wherein he as- 
serts all islands fo be the exclusive properly of St. Peter, 
should not have had a very pleasing sound to an insular 
monarch. 

I shall not wait lo comment on the suppoi-t given to Bccket 
by Alexander III., which must be famil iar to the -^ jjv 
English reader, nor on his speedy canonization ; a i.o- 
reward which the church has always held out to ^'^^^^' 
its most active iKends, and which may be compared to titles 
of nobility granted by a temporal sovereign." But the epoch 
when the spirit of papal usurpation was most strikingly dis- 

'Rei TBidt aoCB fores, jnmns priua SMutatorl, uilanpni. achmlat, t Hi. 
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played was the pontificate of Innocent III. T a h f It 
three leading objects which Eome has pursued, d nden 
sovereignty, supremacy over the Christian h h n rol 
over the princes of (fee earth, it was the fortune of th n 
tiff to conquer. He realized, as we have s n in ano he 
place, that fond hope of so many of his predecessors, a do- 
minion over Eome and the central parts of Italy. Duiing 
his pontificate Constantinople was taten hy the Latins j and 
however he might seem, to regret a diversion of the crusaders, 
which impeded the recovery of the Holy Land, he exulted 
in the obedience of the new patriarch and the reunion of the 
Greek church, Never, perlutps, either before or since, was 
flie great eastern schism in so fair a way of being healed ; 
even the kings of Bulgaria and of Armenia acknowledged 
the supremacy of Innocent, and permitted his interference 
with their ecclesiastical institutions. 

The masims of Gregory VII. were now matured by more 
Hia Gsbfl- *^*^ ^ hundred years, and the right of trampling 
ordiMT^ upon the necks of kings had been received, at 
pn one. j^^j among churchmen, as an inherent attri- 
bute of the papacy. " As the sun and the moon are placed 
in the firmament" (snch is the knguBige of Innocent), "lie 
greater as the light of the day, and the lesser of the night, 
thus are there two powers in the church — the pontifical, 
which, as having the charge of souls, is the greater ; and the 
royal, which is the less, and to wMch the bodies of men only 
are intrusted." ^ Intoxicated wilh these conceptions (if we 
may apply such a word to successful ambition), he thought 
no quarrel of princes beyond the sphere of his jurisdiction. 
" Though I cannot judge of the right to a flef," said Innocent 
to the kings of France and England, " yet it is my province 
to judge where sin is committed, and my duty to prevent aU 
public scandals." Philip Augustus, who had at that time tha 
worse in his war with Richard, acquiesced in this sophism ; 
the latter was more refractory till the papal legate began to 
menace him with the rigor of the church.* But the king of 
England, as well as hia adversary, condescended to obtain 

1 ViEa. Innocenlii TerUi in Muiatori, pncem Tel trengu oum ngfl AngUn 
SciiptoraBKerum Ital. t. 111. para t. p. 443. inituram. molmdaB aatem »x AngUiB 

St. Muo, i. T. p. £^. Scbmidt, t. it! 
p. 227. 
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temporary ends by an impolitic submission to Rome. We 
have a letter fi-om Innocent to tiie king of Navarro, directing 
him, on pain of spiritual censures, to restore some castles 
which he detained from Richard.' And the latter appeara 
to have entertained hopes of recovering liia ransom paid to 
the emperor and dufee of Austria, through the pope's inter- 
ference.'^ By such hiind sacrifices of the greater to the less, 
of the future to the present, (he sovereigns of Europe played 
tjntinually into the hands of their subiJe enemy. 

Though I am not aware that any pope before Innocent 
in. had thus announced himself as the general arbiter of 
differences and conservator of the peace throughout Christen- 
dom, yet the scheme had been already formed, and the public 
mind was in some degree prepared to admit if. Gerohus, a 
writer who lived early in the twelfth century, published a 
theory of perpetual pacification, as feasible certainly as some 
that have been plamied m later limes. All disputes among 
princes were to be referred to the pope. If either party re- 
fused to obey the sentence of Home, he was to be excommu- 
nicated and deposed. Eveiy Chiistian sovereign was to 
attack tiie refractory delinquent under pain of a similar 
forfeiture.* A project of this nature had not only a magnifi- 
cence flattering to the ambition of tJie church, but was 
calculated to impose upon benevolent minds, sickened by the 
cupidity and oppression of princes. Mo control hut that of 
religion appeared sufficient to restrain the abuses of society ; 
while its s^utary influence had already been displayed both 
m the Truce of Gfod, which put the first check on the custom 
of private war, and more recently in the protection afforded 
to crusaders against all aggression during the continuance 
of their engagement But reasonings from the excesses of 
liberty in favor of arbitrary government, or from the calami- 
ties of national wars in favor of universal monarchy, involve 
the facit fallacy, that perfect, or at least superior, wisdom and 
virtue will be found in the restraining power. The experi- 
ence of Europe was not such as to authorize so candid an 
expectation in behalf of the Roman See. 

'InuooeiiKi Oi«ra{Co!onis, 1574), 5. releMB tarn prison; ttmigh Eleanor 
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There were certainly some instances, where the temporal 
Bupremacy of Innocent HI., however usurped, may appear to 
have been exerted beneficially. He directs one of his legates 
to compel the observance of peace between the kings of Cas- 
tile and Portugal, if necessary, by excommunication and 
interdict.' He enjoins the kiag of Aragon to restore his 
coin, which he had lately debased, and of which great com- 
plaint had arisen in his kingdom.^ Nor do I question hia 
sincerity in these, or in any other cases of interference with 
civil government A great mind, such as Innocent HI. un- 
doubtedly possessed, though prane to sacrifice every other 
object to ambition, can never he indifferent to the beauty of 
social order and the happiness of mankind. But, if we may 
judge by the con-espondence of this remarkable person, his 
foremost gratification was the display of unbounded power. 
His letters, especially to ecclesiastics, are full of unprovoked 
rudeness. As impetuous as Gregory VII., he is unwilling to 
owe anything to favor ; he seems to anticipate denial ; heats 
himself into anger as he proceeds, and, where he commences 
with solicitation, seldom concludes without a menace." An 
extensive learning in ecclesiastical law, a close observation 
of whatever was passing in the world, an unwearied dihgence, 
Bustiuned his fearless ambition.* With such a temper, and 
with such advantages, he was fonnidable beyond all his pre- 
decessors, and perhaps beyond all hia successors. On every 
side the tlrander of Rome broke over the heads of princes, 
A eeri:ai!i Swero is excommunicated for usurping the crown 
of Norway. A legate, in passing through Hungary, is de- 
tained by the king : Innocent writes in tolerably mild terms 
to this potentate, but fails not to intimate that he might be 
compelled to prevent his son's accession to the throne. The 
king of Leon had mavried his cousin, a princess of Castile. 

I InnoMnC 0ii«nt, p. 149. now refused to accept it ; and Streets them 
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lanocent subjects the kingdom to an interdict. When the 
clergy of Leon petition him to remove it, because, when they 
ceased to peribi-m their functions, the laity paid no tithes, and 
lisl^ned to heretical teachers when orthodox mouths were 
mute, he consented that divme service with closed doors, but 
iiot the rites of burial, might be performed.' The king at 
length gave way, and sent hack his wife. But a more illus- 
trious victory of the same kind was obtained over Philip 
Augustus, who, having repudiated Isemburga of Denmark, 
had contracted another marriage. The conduct of the king, 
thongh not without the usual excuse of those times, nearness of 
blood, was justly condemned ; and Innocent did not hesitate 
to visit his sins upon the people by a general interdict. 
This, after a short demur from some bishops, was enforced 
thi-oughout Fi-ance; the dead lay unburied, and the living 
were cut off from the offices of rehgion, till Philip, thus sub- 
dued, took back his divorced wife. The submission of such 
a prince, not feebly superstitious, like his predecessor Robert, 
nor vexed with seditions, like liie emperor Henry IV., but 
brave, firm, and victorious, is perhaps Uie proudest trophy in 
the scutcheon of Eome. Compared with this, the subse- 
quent triumph of Innocent over our pusillanimous John 
seems cheaply gained, though the surrender of a powerful 
kingdom into the vassaJage of the pope may strike us as a 
proof of stupendous baseness on one side, and audacity on 
the other.'' Tet, under this very pontificate, it was not un- 
paralleled. Peter II., king of Aragon, received at Rome the 
belt of knighthood and the royal crown from the hands of In- 
nocent ni, i he took an oath of perpetual fealty and obedi- 
ence to him and his successors ; he surrendered his kingdom, 
and accepted it again to be held by an annual tribute, in re- 
turn for the prateetion of the Apostolic See.* This strange 
conversion of kingdoms into spiritual fiefs was intended as 
the price of security from ambitious neighbors, and may be 

'Innoe^t. Opera, t. ii. p. 41L Viti ths purUameije nnimiinoiialy aacbred 
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deemed aualogous to the change of alodial into feudal, or 
more strictly, to that of lay into ecclesiastical tenure, which 
was frequent during the turbulence of the darker ages. 

I have mentioned already that among the new pretensions 
advanced by the Roman See was that of confirming the elec- 
tion of an emperor. It had however been asserted rather 
incidentally than in a peremptory manner. But He doubtful 
elections of PhiUp and Otho after the death of Henry VL 
gave Innocent III. an opportunity of maintaining pore posi- 
tively this pretended right. In a decretal epistle addressed 
to the duke of Zahringen, the object of which is to direct 
him to transfer bis allegiance from Philip to the other com- 
petitor, Innocent, after stating the mode in which a regular 
election ought to be made, declares the pope's immediate 
authority to examine, confirm, anoint, crown, and consecrate 
the elect emperor, provided he shall be worthy ; or lo reject 
him if rendered unfit by great crimes, such as sacrilege, 
heresy, perjury, or persecution of the church ; in delatilt of 
election, to supply the vacancy ; or, in the event of equal suf- 
frages, to bestow the empire upon any person at his discre- 
tion.' The princes of Germany were not much influenced 
by this hardy assumption, which manifests the temper of In- 
nocent III ind of 111*! court, rather than their power. Bat 
Otho IV. it his coionation by the pope signed a capitulation, 
which cut oft several piivileges enjoyed by the emperors, 
even since the concoidat of Calixtus, in respect of episcopal 
elections and mvcstituies " 

1 BecMtal. II ht e. M commonly psiiurus, Tel emIadsB perMool™. Bt 
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The noonday of papal dominion extends from the pontifi- 
cate of Innocent III. inclusively to that of Boniface papal su- 
VUL ; or, ia other words, tlirough the thirteenth S?^ '" 
century. Eome inspired during this age all the toenth een- 
teiTor of her ancient name. She was once more *"'■ 
the mistre^ of the world, and kings were her vassals. I 
have already anticipated the two most conspicuous instances 
when her temporal ambition displayed itself, both of which 
are inseparable from the civil history of Italy.* In the first 
of these, her long contention with the bouse of Suabia, she 
finally triumphed. After his deposition by the council of 
Lyons the affairs of Frederic II. went rapidly into decay. 
With every allowance for the enmity of the Lombards and 
the jealousies of Germany, it must be confessed that bis 
proara-iption by Innocent IV. and Alexander IV. was the 
main cause of the ruin of his family. There is, however, no 
other instance, to the best of my judgment, where the pre- 
tended right of deposing kings has been successfully exercis- 
ed. Martin IV. absolved the subjects of Peter of Aragon 
from their aUegiance, and transferred his crown to a princ 
of France ; but they did not cease to obey their lawful sover 
eign. This is the second instance which the thirteenth cen 
tury presents of interference on the part of the popes in a 
gi-eat temporal qnarrel. As feudal lords of Naples and 
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Sicily, they Iiad indeed some pretext for engaging in tUo 
hostilities between the houses of Anjou and Aragon, as well 
as for their contest with Frederic II. But the poutiffs of that 
age, improving upon the system of Innocent IIL, and san- 
guine with past success, aspired to render every European 
kingdom formally dependent upon the see of Rome. Thus 
Boniface VHI., at the instigalion of some emissaries from 
Scotland, claimed that mouaixJiy as paramount lord, and in 
terposed, though vainly, the sacred panoply of eodesiastica 
rights to rescue it Crom the arms of Edward L^ 

This general supremacy effected by the Eoman church 
Oanonisw ^^^"^ mankind in the twelfth and thirteentli centu- 
ries derived material support from the promulga- 
tion of the canon law. The foundation of this jurisprudence 
is laid in the decrees of councils, and in the resaipta or 
decretal epistles of popes to questions propounded upon 
emergent douhts relative to matters of discipline and ecclesi- 
astical economy. As the jurisdiction of the spiritual tribu- 
nals inci-eased, and extended to a variety of persons and 
causes, it became almost necessary to establish an uniform 
system for the regulation of their decisions. After several 
minor compilations had appeared, Gratian, an Italian monk, 
published about the year 1140 his Decretum, or general 
collection of canons, papal epistles, and sentences of fatJiers, 
arranged and digested into titles and chapters, in imifatimi of 
the Pandects, which very little before had begun to bo 
studied again with great diligence.* This work of Grafian, 
though it seems rather an extraordinary performance for the 
age when it appeared, has been censured for notorious incor- 
rectness as well as ineonsbtency, and especially for the 
authority given in it to the false decretals of Isidore, and con- 
sequently to the papal supremacy. It fell, however, short of 
what was required in the progress of that usurpation. Greg- 
ory IX. caused the five books of Decretals to be published 
by Raimond de Pennafort in 1234. These consist almost 
entirely of rescripts issued by the later popes, especially 
Alexander III., Innocent m., Honorius III., and Gregory 
himself. They form the most essential part of the canon 
law, the Decretum of Gratian being comparatively obsolete. 
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In these books we find a regular and copious system of ju- 
risprudence, derived in a great measure from the civil law, 
bat with considerable deviation, and possibly improvement 
Boniface VIII. added a sixtli part, thence called the Sext, 
itself divided into five books, in the nature of a supplement 
to the other five, of which it follows the arrangement, and 
composed of decisions promulgated since the pontificate of 
Gregory IX. New constitutions were subjoined by Clement 
V. and John XXII., under the name of Clementines and 
Exfrav^antea Johannis; and a few more of later pontiffe 
are included in tlie body of canon law, arranged as a second 
supplement alter the maimer of the Sext, and called Es- 
travagantes Communes. 

The study of this code became of course obligatory upon 
ecelesiasticsj judges. It produced a new class of legal practi- 
tioners, or canonists ; of whom a gi-eat number added, like 
their brethren, the civilians, their illustrations and comments^ 
ries, for which the obscurity and discordance of many pas- 
sages, more especially in the Decretum, gave ample scope. 
From the geneiul analogy of the canon law to that of Jus- 
tjnian, the two systems became, in a remarkable manner, 
collateral and mutually intertwined, the tribunals governed 
by either of them borrowing their rules of decision irom the 
other in cases where their peculiar jurisprudence is silent or 
of dubious interpretation.^ But the canon law was almost 
entirely founded upon the legislative authority of the pope ; the 
decretals are in feet but a new arrangement of the bold epis- 
tles of the most usurping pontiffs, and especially of Innocent 
III., with titles or rubrics comprehending the substance of 
each in the compiler's language. The superiority of ecclesi- 
astical to temporal power, or at least tlie absolute indepen- 
dence of the former, may be considered as a sort of key-note 
which regulates every passage in tlie canon law.^ It is 
expressly declared that subjects owe no allegiance to an 
excommunicated lord, if after admonition he is not reconciled 
to the church,' And tbe rubric prefixed to the declaration 

iIUb. I. 1. 1. 8. QascuDquB a principlbas In ordinibaB 
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of Frederic H.'s dcposilioii in the cuuncil uf Lyons asserts 
that the pope may dethrone the emperor for lawfal causes.* 
These rubrics to the decretals are not perhaps of direct 
authority as part of the law ; hut they express its sense so as 
to be fwriy cited instead of it.^ By means of h n w ju s 
prudence, Rome acquired in every country a pow iul b ly 
of advocates, who, though many of them were 1 ym n w uld 
with the usual bigotry of lawyers, defend eve y [ t 
abuse to which their received stand'\rd of au h ty ga o 



Next to the canon law I should reckon the mstitutioii of 
the mendicant orders among those cirtum^tancra which prin- 
Menaiamt cipally contributed to the aggi audizement of Kome. 
otdetB. By the acquisition, and in some lespeota the enjoy- 

ment, or at least ostentation, of immense ndies, the ancient 
moiLastic orders bad forfeited much of the public esteem.* 
Austere principles as to the obligation of evangelical poverty 
were inculcated by the numerous sectaries of that age, and 
eagerly received by the people, already much alienated from 
an established Merarchy. No means appeared so etficacious 
to counteract this effect as the institution of religious socie- 
ties strictly debarred from the insidious temptations of wealth. 
Upon this principle were founded the orders of MendicaEt 
Friars, incapable, by tlie rules of their foundation, of possess- 
ing estates, and maintained only by alms and pious remunera- 
tions. Of tliese the two most celebrated were formed by St. 
Dominic and St. Francis of Assisi, and established by the 
authority of Honorius Itt. in 1216 and 1228. These "great 
reformers, who have produced so exfraordinaiy an effect upon 

absolvuntur. ])ecrelnl.l.Y.at.87,o.I8. DeTJau Juris Cirilla, 1. 1.0.8. Sohmlit, 
I must HcltnowlcUge that Ihs decreUl t. It. p. 39. t, Fs^ul, Treatise of Beua- 
oplatla of Honorius III. sciireely irar- fices, o. 31. I Ifear that my few oitattons 

rvbrie, thoo^ It seems to I«i4 to It. tiQcally; the pit>per mode of reftrence 

L Papa impgatoma doponon potest Is to the flrst wrd , hut the book aod 

tx CHiulB leElttmla. 1. 11. tit. 13, a. 3. title are ra,thcF more conienient; Bad 



0. 3; 1. xxil. 0. S, Fleury, InstltntloDa i 
au Brolt Bcoleslastinne, t. i. p. JO, and t 
(moMsiiourBBurnnBldreEeelSs. Dock. 
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mankind, were of very different characters ; the one, active 
and ferocions, had taken a prominent part in the crusE.de 
agfanst the unfortunate Albigeois, and was among the first 
who bore the terrible name of inquisitor ; while the other, a 
harmleaa enthusiast, pious and sincere, but hardlj of sane 
mind, was much rather accessory to the intellectual thati to 
the moral degradation of his species. Various other mendi- 
cant orders were instituted in the thirteeuth century; but 
most of them were soon suppressed, and, besides the two 
prindpal, none I'emain but the Augastin and the CarmeKtes.^ 
These new preaehers were received with astonishing ap- 
probation by the laity, whose religious zeal usually depends 
a good deal upon their opinion of sincerity and disintei-est- 
edness in their pastors. Aud the progress of the Donunican 
and Franciscan friars in the thirteenth century bears a re- 
markable analogy to that of our English Melhodisis. Not 
deviating from the faith of the chureh, but professing 
rather to teach it in greater purity, and to observe her ordi- 
nances with greater regularity, while they imputed supineness 
and corruption to the secular clergy, they drew round their 
sermons a multitude of such listeners as in ail ages are attract- 
ed by similar means. They practised all the stratagems of 
itinerancy, preaching in public streets, and administering tie 
communion on a portable altar. Thirty years after their in- 
stitution an historian complains that the paiish churches were 
deserted, that none confessed except to these friars, in short, 
that the regular discipline was subverted.^ This uncontrolled 
privilege of performing sacerdotal functions, which their 
modem antitypes assume for themselves, was conceded to the 
mendicant oiviers by the iavor of Eome. Aware of the 
powerful support (hey might receive in turn, the pontiffs of 
the thirteenth century accumulated benefits upon the disciples 
of Francis and Dominic. They were exempted fi-om episco- 
pal authority ; they were permitted to preach or hear confes- 
sions without leave of the ordinary," to accept of legacies, 
and to intflr in their churches. Such privileges could not be 
granted without resistance from the other clergy; the bishops 

1 UoslHdin'a EccledasUoil WO/itj ; quoniom aasns cpissopales resecmti epls 

FlBUiT, Bins DJscours ; Crerter, Hlseofre rapls ab homlne, yel o jnce, coinmnnStM 

de PnalrarsltS da Paris, t. i. p. 31S. i Dcum timendbna eplscopia ipaia fra- 

' Matt. Fai^a, p. 607. Miua cooimlttuDtuF, et non presbyterls, 

3 Anoflier reB«]^ fop pret^TrinK the quvnsni simplicUa^ mm SHS?«i oliis ^rlr 

friare is glveo bj Arehblahop Peakboni ; ^eitiHs. Wilkjnfi, Gondlla, t, 11. p. 169 
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reinonstrated, tlie uuiversity of Paris maintained a etrenu- 
OU8 opposition ; but their reluctance served only to protract 
(he final decision. Bonifiico VIII. appears to have peremp- 
torily established the privileges and immumties of the mendi- 
cant oMera in 1295.^ 

It was naturally £o be expected, that the objects of such 
extensive favors would repay their benefactors by a more than 
usual obsequiousness and alacrity in Iheir service. Accord- 
ingly tte Dominicaiia and Franciscans vied with each other 
in magnifying the papal supremacy. Many of these monks 
became eminent in canon law and scholastic theology. The 
great lawgiver of the schools, Thomas Aquinas, whose opin- 
ions the Dominicans especially treat as almost infallible, went 
into the exaggerated priaciples of his age in favor of the 
see of Rome,^ And as the professors of those sciences took 
nearly all the learning and lo^c of the times to tteir own 
share, it was hardly possible to repel their arguments by any 
direct reasoning. But this partiality of the new monastic 
orders to the popes must chiefly be understood to apply to 
the thirfeenth century, circumstances occurring in the next 
which gave in some degree a different complexion to their 
dispositions in respect of the Holy See. 

We should not oveilook, among the causes that contribul/ 
ed to the dommion of the popes, their prerogative of dispens- 
ing with ecclesiastical ordinances. The moat remarkable 
Papal dia- cxerusB of this was as to the canonical impedi- 
ptmsnaoaB oT meats ot mattimony. Such strictness aa is pre- 
''™'^*" scribed by the Chi-istian rehgion with respect to 
divorce was veiy unpalatable to the barbai'ous nations. They 
iu fact paid it little regard; under the Merovingian dynasty, 
even pnvate men put away their wives at pleasure.* In 
many capitularies of Charlemagne we find evidence of the 
prevailing license of repudiation and even polygamy.* The 

I CraTier, HIaC de rUulverflitfi da inigUt petDjna any spMtnal fimctiOQB 
F&rls, t I. et t, II. ps^im. Flenty^ubi nithiu his diocese, orcoDimIt theohaige 

" '- * I. p. SM, 898, 446. CoUIbc'b beiug Id the wdDle chnrcli nbat a b^^ 

ilIDsloi7,ioI.I. p. 497,148, le ullsdIoeese.mtehldoChesameDVeFv- 
.rui.u'B AnaqnlHra of 0ilbrd,T0l. where. C™viei,TT7p. 471, 
[6,480. (Ontoh'B edltfon.) aMgrcolflFomnlK,!. Id. e.BO. 

endioaneH, e^eelslly WIUlud St. egain when hlB nlfe had lafccn the Tell, 

r, thsC the pops conhl not kIts he iins psrmitted to do eo if she vas in 

a prlHIego to preacli or pcrfbrm focled with tlie leptoay. Compire Oa. 

her dotifa of the Palis', ijrle.'fs, plllUaria Hppmi, A.D. 762 and 766. If 
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principles wliich the churcli inculcated were in appearance 
the very reverse of this laxity ; yet they led indirectly to 
the same effect. Marriages were forbidden, not merely wiHi- 
jn the Ihnita which nature, or those inveterate ^sociations 
which we call nature, have rendered sacred, but as far as the 
seventh degree of collateral consanguinity, computed from a 
common ancestor.* Not only was {^nily, or relationship by 
marriage, put upon the same footing as that by blood, but a 
fautastical connection, called spiritual affinity, was invented ia 
order to prohibit marriage between a sponsor and godchild. 
An union, however innocently contracted, between pariies 
thus circumslanced, might at any time be dissolved, and their 
subsequent cohabilation forbidden ; though their children, I 
believe, in cases where there had been no knowledge of the 
impediment, were not illegitimate. One readily apprehends 
the facilities of abuse to which all this led ; and history is full 
of dissolutions of marriage, obtained by fickle passion or cold- 
hearted ambition, to which the church has not scrupled to 
pander on some suggestion of relationship. It is so difficult 
to conceive, I do not say any reasoning, but any bonest su- 
perslJIJon, which could l^ve produced those monstrous regu- 
lations, that I was at first inclined to suppose them designed 
to give, by a side-wind, that facility of divorce which a licen- 
tious people demauded, but the church could not avowedly 
grant. This reflnement would however be unsupported by 
fects. The prohibition is very ancient, and was really deriv- 
ed fiwm the ascetic temper which introduced so many other 
absurdities.^ It was not until the twelflli century that either 
this or any other established rules of discipline were sup- 

banH, he migbt reuurcy. 13. t.s. 753. lair. Peter Djimmn, a passioDute abebioT 
A la^ proportlim of Pepla'a laws re- of Hildebraii^ and bla mAAims, treats 
late to ioBoitaonti wnaectioTiB and Hi- tbls wltti hotror, and citla Lt an hero^. 

Imply tbat polTgany ttbb not nnknonn aapra. ' This opinion was snpported by ■ 

even among pFiBafcs. SlBBoerdoCefl plnrea ivlBfence to the Inatitntes of Jnatiniau; 

nzoies babaerintj laoardotto pdrantur; a proof, among £9T«rfflothei^, how muelt 

Jata smnlarlbnB cbteiiDna mint. Oapi- earlier thai boot was knonn (ban is mi- 
ni, a.d. TS9. 71ili SMms to hnpl; that garl; supposed. 

their marrkgo ^tU om ivu allowable, s Gregory I. pronounces matrimony 

ntiiDh nevsrCbeloB la eoatridlcled by to ba imlanfol as fiir as the seventh 

other pssagcB tn the Apltnlaries degree ; and eren, If I nndcrgtand bis 

I See tbs otnDDlgal eoninatiidoa ex- meaninE, bb Iode as anv Telatdonshln 

plainei la Bt. UaM. t. BL p. 876. Also could be traced : which isims to liaie 

In Blaotettona'I lav Trietg, TreaUse on been the mailm of sti^ct theologls-ns, 

Consanmlnl^. In tho elaTentb oentniy though not abaolntely enforced. Dn 

an opinion b^n to i^ greonl In Ital]> Oange, I. Oeneratio ; I'leury, Hist. Ec- 

Ibat thtrdMunuEofl n^ht marry, beinff in ol^. t. Ix. p. 21L 
the HTauUi dsgru ascncUog to the avil 
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posed liable to arbitrary dispensation ; at least the stricter 
churehmen had always denied that the pope could infringe 
canons, nor had he asserted any right lo do so.^ But Inno- 
cent in. laid down as a maxim, that out of the plenitude of 
hia power he might lawfully dispense with the law ; and ac- 
cordingly granted, among other instances of this prerogative, 
dispensations from impediments of marriage to tJie emperor 
Otho IV,^ Similai' indulgences were given by his succes- 
sors, though they did not become usual for some ages. The 
fourth Lateran council in 1215 removed a great part of the 
reslrtunt, by permitting marriages beyond the fourth degree, 
or what we call third-cousins;' and dispensations have 
been made more easy, when it was discovered that they 
might be converted info a source of profit. They served a 
more important purpose by rendering it necessary for the 
piinces of Europe, who seldom could marry into one an- 
other's houses without transgressing the canonical limits, to 
keep on good terms with the court of Eome, which, in sev- 
eral instances that have been mentioned, fulminated itfi 
censures against sovereigns who lived without permission 
in what was considered an incestuous union. 

The dispensing power of the popes was exerted in several 
WBponBH- '^^^ ^ t«mporaI nature, particularly in tlie 
Sons from legitimation of children, for purposes even of sue- 
^omiMory cossion. This Innocent III. claimed as an indirect 
consequence of his right to remove the canonical 
impediment which bastardy offered to ordination ; since it 
would be monstrous, he says, that one who is legitimate for 
spiritual functions should continue otherwise in any civil mat- 
ter.* But the most important and mischievous species of 
dispensations was from the observance of promissory oaths. 
Two principles are laid down in the decretals — that an oath 
disadvantageous to the church is not bindbg; and that one 
extorted by force was of slight obligation, and might be an- 
nulled by ecclesiastical authority.' As the first of these 

iDaMarCB,l,lll.oo.7,,a,14. Sclimidt, de jnre poEsumua anprs jos dispeaesre. 



that tbe pobe is not bound by tb 
In which, Pleury obserres, ho 
yondaePalsoDectolala. Sept 



siedbv Google 



EutiLKa. PowEE. PAPAL ENCROACHMENTS. 201 

maxima gave the moat unlimited privilege to the popes of 
breaking all faith of treaties which thwarted fieir interest or 
passion, a privilege which they continually exerciaed,"^ so the 
second was equally convenient to princes weary of observing 
engagemenia towards their subjects or their neighbors. They 
protested witli a bad grace f^mnst the absolution of their 
people fix)m allegiance by an authority to which they did not 
scruple to repair in order to bolster up their own perjuries. 
Thus Edward I., the etrenuoua asserter of bis temporal rights, 
and one of the first who opposed a barrier to the encroach- 
ments of the clergy, sought at tJie hands of Clement V. a 
dispensation from his oath to observe the great statute against 
arbitrary taxation. 

la all the earlier stages of papal dominion the supreme 
head of the church had been her guardian and Bnoroaoii- 
proteetor ; and this beneficent character appeared "^^^ o^ 
to receive its consununation in the result of that Wdou of 
arduous struggle which restored the ancient prac- ''""'i""'' 
lice of free election to ecclesiastical dignities. Not long, 
however, after this triumph had been obtained, the popes 
began by httle and little to interfere with the regulai- consfl- 
tution. Their first step was conformable indeed to the pre- 
vailmg system of spiritual independency. By the concordat 
of Calixtua i£ appears that the decision of contested elections 
was reserved to the emperor, assisted by the meti-opolitan 

greaaoraB ut peccantes mortBlilBc aon nal E^erU declintlon agaliist kecplne 

pHBtontur. Boiom illi. eC til. e. IB. feltli with beretica. Altenflentes quod 

The whole of thb title la the OeorelHls huiu:raodicoaeiidei9,tioDe3,coI11gatloDeB, 

upon oaths eeeras to haie ^ren the first etiigs sen conTeotloaes euils cam hn- 

'Take one instmce ont of many. imclt(B,etIpM]ii™niiUaa(6tsllbrt8aate 

ncFlntiio, thefemoua conaottlere of the tpeomm It^snm In eohlBniB, aeuhmetin 

fifteenth r»Dtii[v, had promiaed not to iuits sas &Dts ttilasent), bIIhei il tbreut 

Bttuk Kranols Sform, at that thne ea- Jurameatare]adedi.iaflmi9,tffi,Biit eon- 

eagsd BgBJDEb the [lope. Eugenina IV. ImmUone apostollel Tel quSBDoqne flr- 

[the game «a»IIen6 penon nho had aa- mitate aM robariito, postqnun tales, ut 

nulled the D(mipabutavith the HDBBitea, pifemlttitur, aunt e^oti. R;^er, t.Tii. 

nleBdng thou who lud. iwdrl to them, p. 3J2. 

HungBij breat hta ln»lj nlth Amnrath ^viues and BOOnd Interpreters of canon 

II.) BbHilT« him from, this premise, on. Uir maintain that the pope oannot dis- 

^la ecpron ground tivtt a treaty disad. pense mbh Uu ^Tlne or moral law, as 

Tastageous Ki the eharoh ought not to Be Uuva tella us, 1. Hi. g. ]5, tihoneh he 

be Inpt. Btsmondl, t. li- p. 19S, The admits that others of less oonnd jodg- 
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and auffragans. In a few cases during the twelfth century 
tlus imperial prerogative was exercised, thowgli not altogether 
undisputed.^ But it was consonant to Ihe prejudices of that 
age to deem the supreme pontiff a more natural judge, as in 
other cases of appeal. The point was early settled in Eng- 
Ituid, where a doubtful election to the archhishopric of York, 
under Stephen, was referred to Eome, and there kept five 
years in litigation,^ Olio IV. surrendered this among other 
rights of the empire to Innocent IIL by his capitulation;' 
and &>m that pontificate the papal jurisdiction over sueh 
controversies became thoroughly recognized. But the real 
aim of Innocent, and perhaps of some of his predecessors, 
was to dispose of bishoprics, under pretext of determining 
and on contests, as a matter of patronage. So many rules 

rights Qt were established,' so many formalities required by 
pstriMige. ^gjj. (institutions, incorporated afterwards into the 
canon law, that the court of Rome might easily find means 
of annulling what had been done by the chapter, and bestow- 
ing the see on a favorite candidate.^ The popes soon assumed 
not only a right of decision, but of devolution ; that is, of 
supplying the want of election, or the unfitness of the elected, 
by a nomination of their own.* Thus archbishop Laugloa, 
if not absolutely nominated, was at least chosen in an invalid 
and compulsory manner by the order of Innocent HI., as we 
may read in our EngUsh historians. And several succeeding 
archbishops of Canterbury equally owed their promotion to 
the papal prerogative. Some instances of the same kind 
occurred in Germany, and it became the constant practice in 
Naples.^ 

While the popes were thus artfuHy depriving the chapters 

lSehmidl.l,iIi.p.2Mi t. iv. p. 149. Insliluaona an BtoU. M, p. 423. Len- 
oi^ht loTwmBdfl'inthrpt^Miceof tSe " F. Panl, o. 80. Soh^(ili,'t.i<.*p.l77, 
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of their right of election to biaiioprics, they inter- 
fered in a more arbitraiy manner with lie collation "™*"'- 
of inferior benefices. This begau, though in so insensible a 
manner as to deserve no noljce hut for its eonseqnenees, with 
Adrian IV., who requested some bishops to confer the next 
benefice that should become vacant on a particular clerk.' 
Alexander IIL used to solicit similar favors.' These recom- 
mendatory leWers were called mandals. But though such 
requests grew more frequent than was acceptable to patrons, 
they were preferred in moderate language, and could not 
decently be_ refused to the apostolic chair. Even Innocent 
HL seems in general to be aware that he is not assertimr a 
right; (hough in one instance I have observed his violent 
temper break out against the chapter of Poitiers, who had 
made some demur to the appointment of his clert, and whom 
he threatens with excommunication and interdict.^ But, as we 
find in the history of all usurping governments, time changes 
anomaly into system, and injury into right ; examples beget 
custom, and custom ripens into law ; and ihe douhtfiil prece- 
dent of one generation becomes the fundamental maxim of 
another. Honoriua IIL requested that two prebends in 
every church might be preseiTed for the Holy Seej but 
neither the bishops of France nor England, to whom he 
preferred this petition, were induced to comply with iL* 
Gregory IX, pretended to act generously in limiting himself 
to a single expeclaiive, or letter directing a particular clerk 
to be provided with a benefice in every church.* But hie 
practice went much further. No country was so intolerably 
treated by this pope and his successors as England throughout 
the ignominious reign of Henry HI. Her church seemed 
to have been so richly endowed only as the free pasture of 
Italian priests, who were placed, by the mandatory letters 
of Gregory IX. and Innocent IV., in all the best benefices. 
If we may trust a solemn remonstrance in the name of the 
whole nation, they drew from England, in the middle of the 
thirteenth century, sixty or seventy thousand marks eyery 
year; a sum far exceeding the royal revcnne.' This was 
asserted by the English envoys at the council of Lyons. 
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But th.e remedy was not to be sought in remonstraaees to the 
court of Ttome, which exulted in the success of ita cacroach- 
ments. There was no defect of spirit in the nation to oppose 
o, more adequate resistance ; but the weak-minded individual 
upon the throne sacrificed the public interest sometimes 
through habitual timidity, sometimes through silly ambition. 
If England, however, suffered more remarkably, yet other 
countries were far from being untouched. A German writer 
about the beginning of the fourteenth century mentions a 
cathedral where, out of about tJiirty-five vacancies of prebends 
that had occurred within twenty jeai-s, the regular patron 
had filled only two.^ The case was not very different in 
France, where the continual usurpations of the popes pro- 
duced the celebrated Pragmatic Sanction of St. Louis. This 
edict, the authority of which h h p b b h cause, 

has been sometimes dispute n a hr imp ant pro- 
visions; namely, that iJl p a h pa a shall 
enjoy their full rights as to th a b fi accord- 
ing to the canons ; that eh h h fr y their 
rights of election ; and that n tax pec ry xaction 
shall be levied by the pope, h 
of the national church.^ We di: 
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Frencli government acted up to flie spirit of this ordinance 
and the Holy See continued to invade the rights of collation 
with less ceremony than they had hifJierto used, Clement 
IV. published a bull in 1266, whicli, after asserting an abso- 
lute prerogative of the supreme pontiff to dispose of all pre- 
ferments, whether vacant or in reversion, confines itself in 
the enacting words to the reservation of such benefices as 
belong to persons dying at Rome (vacantea in curi^).* These 
had for some time been reckoned as a part of the pope'e 
special patronage ; and their number, when all causes of im- 
portance were drawn to his tribunal, when metropoUtans 
were compelled to seek their pallium in person, and even by 
a recent constitution exempt abbots were to repair to Rome 
for confirmation,^ not to mention the multitude who flocked 
thither as mere courtiers and hunters after promotion, must 
have been very considerable. Bonifaee VIII. repeated this 
law of Clement IV. in a still more positive tone ; * and 
Clemfiiit V, laid down as a maxim, that the pope might freely 
bestow, as universal patron, all ecclesiastical benefices.* fii 
order to render these tenable by their Italian courtiers, the 
canons against pluralities and nonresidence were dispensed 
with ; so that individuals were said to have accumulated fifty 
or sixtj preferments.^ It was a consequence from this ex- 
travagant principle, that the pope might prevent pp,rt^onB, 
the ordinary collator upon a vacancy ; and as this rcsorYea, 
could seldom be done with sufficient expedition in ^°' 
places remote from his court, that he might make reversion- 
ary grants during the life of an incumbent, or reserve certain 
benefices specifically for his own nomination. 

The persons as well as estates of ecclesiastics were secure 
from arbitrary taxation in all the kingdoms founded upon the 
ruins of the empire, both by the common liberties of frec- 
kle, Mute «l«tian Inigiilltn, touts ex- tees vacant in c:^ to Ha™ TBe^njiian^ 
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206 PAPAL TAXATION Chat. YJI. Past II. 

Pas8i tiixa. ™^> ^"^ more particularly by their own immu- 
ionof tho iiitiea and the horror of sacrilege.' Siicli at least 
f'f«j- ^ygg fheir legal security, whatever violence might 

occasionally he practised by tyranaical princes. But this 
exemption was compensated by annual donatives, probably 
to a large amount, which the bishops and monasteries were 
accustomed, and as it were compelled, to make to their sov- 
ereigns.^ They were subject also, generally speaking, to the 
feudal services and prestations. Henry I. is said to have 
extorted a sum of money from the English church.* But 
the fii-st emment instance of a general tax required from the 
clergy was the femous Saladine tithe ; a tenth of all movable 
estate, imposed by the kings of France and England upon all 
their subjects, with the consent of their great councils of 
prelates and barons, to defray the expense of their intended 
crusade. Tet even this contribution, though called for by 
the imminent peril of the Holy Land after the capture of 
Jerusalem, was not paid without reluctance ; the clergy 
doublJess anticipating the future extension of such a precedent* 
Many years had not elapsed when a new demand was made 
upon them, but from a different quarter. Innocent m. (the 
name continually recurs when we trace the commencement 
of an usurpation) imposed in 1199 upon the whole church a 
tribute of one fortieth of movable estate, to be paid to his own 
collectors; but strictly pledging himself that the money 
should only he applied to the purposes of a crusade.^ This 
crusade ended, as is well known, in the capture of Constan- 
tinople. But the word had lost much of its original mean- 
ing ; or rather that meaning had been extended by ambition 
and bigotry. Gregory IX. preached a ci-usade against the 
emperor Frederic, in a quarrel which only concerned Ms 
temporal principality } and the church of England was taxed 
by his authority to carry on this holy war.* After some 

1 MuniUm, IKssort. 70 i Schmidt, t. IIL anraTellnBi a Ussne which thef tiid been 
p. 211. HsdduDwlj weaving. One Eoiclisb pre- 

9 3i^hmidt,t. lii.p, 211. DuCai^, t. ]a(e disHngnUIieil himsalfiD this Tdgn 

4 Sehmidf, t. It. p. 21S. LytMtoa's Oroe9(ete,U8hap ofUncohi, whodledin 

Henry II., <ol. iU. p. 473. ¥6117, C iii. im On moat Wned EngUBhniaii of 

p. 316. his Ume, and die flrat vbo had an^ tine- 

' loaoceut, Opeis, p. 286. tnce of Onek litostKn. Hatthaw Paris 

^ H- Paris, p. 476. It wa^ Iioidly glvea hhn a lilgh charaoter, which he 

pDfiilble tOv the clerfiy to trmte any ef- descFYed fbr hia iaarnhig and Integrity ; 
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opposition the bishops submitted; and from liat time no 
bounds were set to the rapacity of papal exactions. The 
usurers of Cahora and Lonibardy, residing in London, took 
up the trade of agency for the pope ; and in a few years, he 
is said, partly by levies of money, pai-tly by the revenues of 
benefices, to have plundered the kingdom of 950,000 marks ; 
a sum equivalent, perhaps, to not less than fifteen millions 
sterling at present. Innocent IV., during whose pontificate 
the tyi-anny of Home, if we consider her temporal and spir- 
itual usurpations together, seems to have reached its zenith, 
hit upon the device of ordering the English prelates to fur- 
nish a certain number of men-at-arms to defend the church 
at their expense. This would soon have been commuted 
into a standing escuage instead of military service.' But the 
demand was perhaps not complied with, and we do not And 
it repeated. Henry HL's pusillanimity would not permit 
any effectual measures to be adopted ; and indeed he some- 
times shared in the booty, and was indulged wilh the produce 
of taxes imposed upon his own clergy to defray the cost of 
Ms projected war against Sicily.* A nobler example was set 
by the kingdom of Scotland: Clement IV. havmg, in 1267, 
gi-anted tiie tithes of its ecclesiastical revenues for one of his 
mock crusades, king Alexander HI., with the concurrence of 
the church, stood up agtunst this encroachment, and refiised 
the legate permission to enter his dominions.^ Taxation of 
the dergy was not so outrageous in other counU'iea ; but the 
popes granted a tithe of benefices to Sc Louis for each of 
his own crusades, and also for the expedition of Charles of 
Anjou against Manfred.* In the council of Lyons, held by 
Gregory X. in 1274, a general tax in the same proportion 
was imposed on all the Latin church, for the pretended pur- 
pose of carrying on a holy war.^ 

tt fooi laMe. Bot GroBBlrta tpppajs to nss a. Uttla eUainlatea Dj- parsooal ftd 
hare been ™buea m a gnuit degree wifli ingj (Br tha i^bey of St. Albaa's ; una 
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These gross invasions of ccclr 'iiastical propeity however 
submissively enduied, ptodiced ■> very general 
towoida uio disaffection towaids the court of Rome. The 
^^^ °' reproach of venality and avarice was not indeed 
cast for the first time upon the sovereign pontiffs; 
but it had been confined, in earlier ages, to particular in- 
stances, not affecting the bulk of the cathoHc church. Bui, 
pillaged upon every slight pretence, without law and without 
redress, the clergy came to regard their once paternal mon- 
arch as an arbitrary oppressor. All writers of the tbirteenth 
and following centuries complaiu in terms of unmeasured 
indignation, and seem almost ready to reform the general 
abuses of tlie church. They distinguished however clearly 
enough between the abases which oppressed them and those 
which it was their interest to preserve, nor had the least in- 
tention of waiving thrir own imuiUDities and authority. But 
the laity came to more universal conclusions. A spirit of 
inveterate hatred grew up among them, not only towards the 
papal tyi-anny, but the whole system of ecclesiastical inde- 
pendence. The rich envied and longed to plunder the estates 
of the superior -clergy; the poor leai'ued from the Waldenses 
and other sectaries to deem such opulence incompatible 
with the character of evangeheal ministers. The itinerant 
minstrels invented tales to satirize vicious priests, which a 
predisposed multitude eagerly swallowed. If the tbirteenth 
century was an age of more extravagant ecclesiastical pre- 
tensions than any which had preceded, it was certainly one 
in which the disposition to resist tliem acquired greater con- 
sistence. 

To resist had indeed become strictly necessary, if the tem- 
poral governments of Christendom would occupy any better 
station than th^ of offtcers to fJie hierarchy, I have traced 
pio C6S8 of ^''^^^7 t^s fi''^' stage of that ecclesiastical juris- 
ecoSatf- diction, which, through the partial indulgence of 
Soion''' sovereigns, especially Justinian and Charlemagne, 
had become nearly independent of the civil magis- 
trate. Several ages of confusion and anarchy ensued, during 
which the supreme regal authority was hterally suspended 
in France, and not much respected in some other countries. 
It is natural to suppose that ecclesiastical jurisdiction, so far 
as even that was regarded in such barbarous times, would be 
esteemed the only substitute for coercive law, and the best 
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Becarity against wroag. Bat I am not aware that it extended 
itself beyond its former limila till about the beginning of tiie 
twelfth century. From that lime it rapidly encroached upon 
die seeuiar tribunals, and seemed to threaten the usurpation 
of an exclusive supremacy over all persons and causes. The 
bishops gave the tonsure indiscriminately, in order to swell 
the list of their subjects. This sign of a clerical state, 
though below the lowest of their seven degrees oi ordination, 
implying no spiritual office, conferred the privileges and im- 
munities of the profession on all who wore an ecclesiastical 
habit and had only once been married.^ Orphans and 
widows, the stixiager and the poor, the pOgrim and the leper, 
under the appellation of persons in distress (miserabiles per- 
sons), came within the peculiar cognizance and protection of 
the church ; nor could they be sued before any lay tribunal. 
And the whole body of crusaders, or such as merely took 
the vow of engaging in a crusade, enjoyed the same cleri- 
cal privileges. 

But where the character of the litigant parties could not, 
even with this large construction, be brought within their 
pale, the bishops found a pretext for their jurisdiction in the 
nature of the dispute. Spiritual causes alone, it was agreed, 
could appertain to the spiritual tribunal. But the word was 
indefinite ; and according to the interpreters of the twelfth 
»«ntury, the chureh was always bound to prevent and chas- 
tise the commission of sin. By this sweeping maxim, which 
we have seen Innocent IE. apply to vindicate his conti-ol 
over national quarrels, the common diiferences of individuals, 
which generally involve some charge of wilful injury, fell 
into the hands of a religious jndge. One is almost surprised 
to find that it did not extend more universally, and might 
praise the moderation of the church. Eeal actions, or suits 
relating to the property of land, were always tlie exclusive 
province of the lay court, even where a clerk was the defend- 
ant.^ But the ecclesiastical tribunals took cognizance of 

1 Clerlci qni cam uni-d3 et ylrglnibua jeoleli thtee majriEd cletks t» taxoa, an 

contraxerant, al tDnsniam et VMta da- later ordinaBces of tho l^uob ItinMrsn 

ftiront eltaalsa, priTae^om leUneanE aorad them ameaable to tempDral^uris 

— -pimMna aeoJamniiii MUoto, luring- aiottao; fromwhloh, in Naples, by Ta- 

molB olsiloiu oonjnntn pro gomnibgle lions proyisiona of the AoMvin line, tboy 

ab ila MraesdboB Trt aelloHa, trali HOB lawBve contioneS frea. Olannone, i i£ 

poEBo orimlnallter ant ohmter ad jndl- c. 6. 

dam Bffloiilare. Bonlfedoa OcteyoB, In s Decretal, 1. II. t. ii. Ordonnancm 

Seit. JJeorstaL 1. 111. tit. U. c. I. dfs Kola, t.1. p. 40 (s.d. 11891 In the 
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breaches of contract, at least where an oath liad been pledg- 
ed, and of personal trusts.^ They liad not only an exclusive 
jurisdiction over questions immediately matrimonial, but a 
concurrent one with the civil magistrate in France, though 
never in England, over matters incident to the nuptial con- 
tract, aa claims of marriage portion and of dower.'^ They took 
the execution of testaments into their hands, on account of 
the legacies to pious uses which testators were advisedto be 
qneath." In process of time, and under favorable circum 
stances, they made still greater strides. They pretended a 
right to supply the defects, the doubts, or the negligence of 
temporal judges; and invented a class of mixed causes, 
whereof the lay or ecdesiastical jurisdiction took possession 
accordmg to priority. Besides this extensive authority in 
dvil disputes, they judged of some offences which naturally 
belong to the criminal law, as well as of some others which 
participate of a civil and criminal nature. Such were per- 
jury, sacrilege, usury, incest, and adultery ; ^ from the pun- 
ishment of all which the secular magistrate refrained, at least 
in England, after they had become the province of a sepa 
rate jurisdiction. Excommunication stili continued the only 
chastisement which the church could direcfly inflict. But 
the bishops acquired a right of having their own prisons 
for lay offendei-s,^ and the monastei-ies were the appropriate 
prisons of clerks. Their sentences of excommunication were 
enforced by the temporal magisti^ate by imprisonment or 
Bequesti;ation of effects; in some cases by confiscation or 
death.' 
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The clergy did not forg t t 1 g w f J h ju 

diction tlieir own absolute m; f m th 

criminal justice of the st.t Th a I h 
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England before the conqu tn dwlml p dby 
any records long afterwarl th 1 m by lat we 

read about the constitutions f CJa nd h ^row t 

use before the reign of He iry II As t l an d G 

many, I cannot pretend to say that the law of Charlemagne 
gi-anting an exemption from ordinary m-iminal process was 
ever abrogated. The False Decretals contain some passages 
in feror of ecclesiastical immunity, which Gratian repeats in 
his collection.^ About the middle of the twelfth century the 
principle obtained genei'al reception, and Innocent III. de- 
cided it to be an inalienable right of the clei^, whereof they 
couid not be divested even by their own consent.^ Much 
less were any constitutions of princes, or national usages, 
deemed of force to abrogate such an important privilege.* 
These, by the canon law, were invalid when they affected the 
rights and liberties of holy church.* But the spiritual courts 
wei-e charged with scandalously neglecting to visit the most 
atrocious offences of clerks with such punishment as they 
could inflict. The church could always absolve from her 
own censures; and confinement in a monastery, the usual 
sentence upon criminals, was frequently slight and temporary. 
Several instances are mentioned of heinous outrages that re- 
mained nearly unpunished through the shield of ecclesiastical 
privilege." And as the temporal courts refused their assist- 
ance 1o a rival jurisdiction, the clei^y had no redress for their 
own injuries, and even the murder of a priest at one time, as 
we are told, was only punishable by excommunication.' 
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Such an incoterent medley of laws and magistrates, upon 
the symmetiicul arrangement of which all social 
mide to re. economy mainly depends, could not fail to produce 
^iMd" * violent collision. Every sovereign was inter- 
ested in vindicating the authority of ttie conatitu- 
tioaa which had been formed by his ancestors, or by the people 
whom he governed. But (he first who underloolt this arduous 
work, the firat who appeared openly ag^nst ecclesiastical 
tyranny, was our Henry IL The Anglo-Saxon church, not 
so mudi connected as some others with Rome, and enjoying a 
sort of barbarian immunity from the thi-aldom of canonical 
discipline, though rich, and highly respected by a devout na- 
tion, had never, perhaps, desired the thorough independence 
upon secular jurisdiction at which the continental hierarchy 
aimed. William the Conqueror first separated the ecclesias- 
tieal from the civil tribunal, and forbade the bishops to judge 
of spiritual causes in the hundred court.* His language is, 
however, too indefinite to warrant any decisive proposition as 
to the nature of such causes ; probably they had not yet been 
cai'ried much beyond theli" legitimate extent. Of clerical ex- 
emption from the secular arm we And no earlier notice than 
in the coronation oath of Stephen; which, though vaguely 
expressed, may be construed to include it.^ But I am not 
certain that the law of England had unequivocally recognized 
that claim at the time of the constitutions of Clarendon. It 
was at least an innovation, which the legislature might with- 
out scruple or tran^ression of justice abolish. Henry II., in 
that famous statute, attempted in three respects to lunit the 
jurisdicHon assumed by the church s asserting for his own 
judges the cognizance of contraets, however confirmed by 
oath, and of rights of advowson, and also that of offences 
committed by clerks, whom, as it is gently expressed, after 

I Ut nullns epIwDpua Tel uchldinco- but appiirentlj nlttt little ef^t- Thi 
niu de leglbns epbeopalibus unpUnB la Be^isQon of the dvll and eccleslnatliu] 

■d Fi^lineii anlnurnm perdnBt, ad jn- the reign of Hlcbolaa, who ascended tlie 
dldum uecnlaiiniD homniQin nadne&nt. throne In 1105- Langebsk, SbripE- B^- 
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conviction or confession the church ought not to proteet.' 
These constitutions were the leading subject of difference 
between the king and Thomas h Becket. Most of them were 
annulled by the pope, aa derogatory to ecclesiastical liberty. 
It is not improbable, however, that, if Louis VII. had played 
a more dignified pa!% the see of Eome, which an existing 
schism rendei-ed dependeat upon the favor of those two mon- 
archs, might have receded ic some measure from her preten- 
sions. But France implicitly giving way to the encroachments 
of eeelesiaatical power, it became impossible for Henry com- 
pletely to withstand them. 

The constitutions of Clarendon, however, produced some 
effect, and in the reign of Henry III. more unremitted and 
successftil efforts began lo bo made to maintain the indepen- 
dence of temporal government. The judges of the knag's 
court had until that time been themselves principally ecclesi- 
astics, and consequentiy tender of spiritual privileges.^ But 
now, abstaining from tlie exercise of temporal jurisdiction, in 
obedience to the strict injunctions of their canons," the clergy 
gave place to common lawyers, pi-ofessors of a system very 
dKCordant from their own. These soon began to assert the 
supremacy of their jurisdiction by issuing writs of prohibition 
whenever the ecclesiastical tiibunals passed the boundaries 
which approved use had established.* Little accustomed to 
such^ control, the proud hierarchy chafed under the bit ; several 
provincial synods protest against the pretensions of laymen to 
judge the anointed ministers whom they were bound to obey;' 
the cognizance of rights of patronage and breaches of con- 
tract is boldly asserted;' but firm and cautious, fevored by the 
nobility, though not much by the king, the judges receded 
not a step, and ultimately fixed a barrier which the chm-ch 
was forced to respect.' In the ensuing reign of Edward I., 

1 Wllkins, Irtges Anglo^Saion, p. 323 ; tlia ibnn of a writ of prohlWU™ to tha 
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an archbishop sicknowledges the abstract right of the king's 
bench to issue prohibitiona ; * aod the statute entitled Gi'cum- 
spectfe agatis, in (he thirteenth year of that prince, while by 
its mode of expression it seems designed to guai-antee the 
actual privileges of spiritual jurisdiction, had a tendency, 
especially with tlie disposition of the judges, to preclude the 
assertion of some which are not therein mentioned. Neither 
the right of advosv-son nor any temporal contract is specified 
in thb act as pertaining to the church ; and accordingly the 
temporal courts have ever smce maintained an undisputed 
jarisdietion over them.'^ They succeeded also partially in 
preventing the impunity of crimes perpetrated by clerks. It 
was enacted by the statute of "Westminster, in 1275, or rather 
a construction was put upon that aet, which is obscurely worded, 
that clerks indicted for felony should not be delivered to their 
ordinary until an inquest had beea taken of the matter of ac- 
cusation, and, if they were found guilty, that their real and 
personal estate should be forfeited to the crown. In later 
times the clerical privilege waa not allowed til! the par^r had 
pleaded to tlie indictment, and being duly convict, as ia the 
practice at present.* 

The civil ma^trates of France did not by any means 

exert themselves so vigorously for their emancipa- 

ous'io^" tion. The same or rather worse usurpations 

'^'""'- existed, and the same complaints were made, 

under Philip Augustus, St. Louis, and Philip the Bold ; but 
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the laws of those sovereigns tend much more to confirm than 
to restrain ecclesiastical encroachments,^ Some limitations 
were attempted by the secular courts ; and an historian gi^es 
us the terms of a confederacy among the French nobles in 
1346, binding themselves by oath not to pennit tlieapiiitual 
judges to take co|aizance of any matter, except heresy, mar- 
riage, and usury.^ Unfortunately Louis IX. was almost as 
little disposed as Henry III. to shake off the yoke of ecclesi- 
aslical dominion. But other sovereigns in the same period, 
from various motives, were equally submissive. Frederic IL 
explicitly adopts the exemption of clerks from criminal as 
weO as civil jurisdiction of seculars." And Alfonso X. intro- 
duced the same system in Castile ; a kingdom where neither 
the papal authority nor the independence of the church had 
obtained any legal recognition until the promulgation of his 
code, which teems with all the principles of the canon law.* 
It is almost needleaa to mention that all ecclesiastical powers 
and privileges were incorporated with the jurisprudence of 
the kingdom of Naples, which, especially after lie accession 
of the Angevin line, stood in a peculiar relation of depend- 
ence upon the Holy See.^ 

The vast acquisitions of landed wealth made for many 
ages by bishops, chapters, and monasteries, began Restraints 
at length to excite the jealousy of sovereigns, ^n^™' 
They perceived that, although the prelates might mortmatn. 
send their stipulated proportion of vassals into the field, yet 
there could not be that active cooperation which the spirit 
of feudal tenures required, and that the national arm was 
palsied by the diminution of military nobles. Again the re- 

1 lb ssems deiluidble team a. law of Droit Bocl. Franc, t. i. p. 426. A conn- 

PUllp Augustns, OMonnatices Ssi Rsls, oil at Boargas, iieii iaSnS liad so sbu- 

t. i. p, 3B, that a clerk conyicted of Boma lutel j condemma aU Intefference of the 

hdaous aOeuces might be capitally pun. eennlu poner with clerks that the king 
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liefs upon succession, and similar dues upon alienation, inci- 
dental to fiefs, were entirely lost when they came into the 
hands of these undying corporations, to the seiioua injury of 
the feudal superior. Nor could it escape reflecting men, 
during the contest ahout investitures, that, if the church per- 
emptorily denied the supremacy of the state over her tem- 
poral wealth, it was but a just measure ofi-etaliation, or rather 
self-defence, that the state should restrain her further acquisi- 
tions. Prohibitions of giila in mortmjun, though unknown to 
the lavish devotion of the new kingdoms, had been establish- 
ed' by some of the Eoman emperors to check the overgrown 
wealth of the hierarchy.' The first attempt at a Umitation 
of this description in modem times was made by Frederic 
Barbarossa, who, in 1158, enacted that no flef should be 
transferred, either to the chureb or otherwise, without the 
permission of the superior lord. Louis DC insei-ted a pro- 
yision of the same kind in his Establishments.' Castile had 
also laws of a similar tendency." A heense from the crown 
is said to have been necessary in England before the con- 
quest for alienations in mortmain ; but however that may be, 
(here seems no reason to imagine that any restraint was put 
upon them by the common law before Magna Charta; a 
clause of which statute was construed to prohibit sdl gifb to 
rehgious houses without the consent of the lord of the fee. 
And by the 7th Edward I. alienations in mortmain are abso- 
lutely taken away ; though the king might always exercise 
his prerogative of granting a license, which was not supposed 
to be affected by the statute.' 

It must appear, I think, to every careful inquirer that the 
Bonift™ papal authority, though manifesting outwardly 
^"'' more show of strength every year, had been se- 

cretly midermined, and lost a great deal of ita hold upon 
public opinion, before the accession of Boniface VIII., in 
1294, to the pontifical throne. The clergy were rendered 
sullen by demands of money, invasions of die legal right of 
patronage, and unreasonable partiality to the mendicant 
orders; a part of the mendicants themselves had begun to 
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declaim against the corruptions of the papal court ; while the 
laity, aubjeets alike and sovereigns, looked upon hoth the 
head and the members of the hierarchy with jealousy and 
dislike- Bonifece, full of inordinate anx^auce and ambition, 
and not sufftciently sensible of this gradual change in human 
opinion, endeavored to strain to a higher piteh the despotic 
pretensions of former pontiffs. As Gregory VII. appears 
the most usurping of mankind till we read the history of In- 
nocent III., so Innocent III. is thrown into shade by the su- 
perior audacity of Boniface Vm. But independently of the 
less favorable dispositions of the public, he wanted the most 
esisential quality for an ambitious pope, reputation for integ- 
rity. He was suspected of having procured through fraud 
Ihe resignation of his predecessor Celestine V., and his harsh 
treatment of tliat worthy man afterwards seems to justify the 
reproach. His actions, however, display the intoxication, of 
extreme self-confidence. If we may credit some liistorians, 
he appeared at the Jubilee in ISOO, a festival successfully in- 
stituted by himself to tlu«w lustre around his court and fill 
his treasury,^ dressed in imperial habits, with the two swords 
borne before him, emblems of his temporal as well as spirit- 
ual dominion oyer the earth.^ 

It was not long after his elevation to the poniificate 
before Boniface displayed his temper. The two 
most powerful sovereigns of Europe, Philip the Sth'^the"''^ 
Fair and Edward I., began at the same moment ^"^3 
to attack in a very arbitrary manner the revenues ' 

of the chui-ch. The English clergy had, by their own 
voluntary grants, or at least those of the prelates in their 
name, paid frequent subsidies to the crown from the begin- 
ning of the reign of Henry III. They had nearly in effect 
wMved the ancient exemption, and retained only the com- 
mon privilege of Enghsh freemen to tax tliemselves in a con- 

' The Jubilee ins i ceatenai? coin- rastellos.rsstelkiBtespocnQlamliifinitani. 

fflsmomUan in honor of St. Peter and Ancter apad Muralori, Annali d' Italii, 

St. Panl, estalillBhell by Bonitiice Vni. Pienaty induLgencea mete eranlefl by 

on the faith Df ED Ini^naiy pretedent a Boni&ce to all who should keep their 

ceatntj before. The period nrna soon jubilee at Roma, naid I suppose are still 



lA alCare 1b bowersr In the ohacacCei' of Bl 



■i,db. Google 



218 DISPUTES OF BONIFACE vm. Chap TII. Paht IL 

stitutional manner. But Edward I. came upon them with 
demands so frequent and exorbitant, that they were compel- 
led to take advantage of a bull issued by Boniface, forbidding 
them to pay any contribution to the state. The king disre- 
garded every pretest, and, seizing their goods info his Iiands, 
with other tyrannical proceedings, ultimately forced them to 
acquiesce in hia extortion. It is remarkable that the pope 
appears to have been passive throughout this contest of 
Edward I. with hia clergy. But it was fiir otherwise in 
and of France. Philip the Fair had imposed a tax on 

Prance. jjj^ ecclesiastical oi-der without their consent, a 
measure perhaps unprecedented, yet not more odious than 
the similar exactions of the king of England. Irritated by 
Bome previous differences, the pope issued his bull known by 
the initial words Clericis laicos, absolutely forbidding the 
clergy of every kingdom to pay, undei- whatever pretext of 
voluntary grant, gift, or loan, any sort of tribute to their 
government without his special permission. Though France 
was not particularly named, tlie king understood himself to 
be intended, and took his revenge by a prohibition to export 
money from the kingdom. This produced angry remon- 
alrances on the part of Bonifece ; hut the Gailican church 
adhered so faithfully lo tlie crown, and showed indeed so 
much willingness to be spoiled of their money, that he eould 
not insist upon the most unreasonable propoatious of his bull, 
and ultimately allowed that the French clergy might assist 
their sovereign by voluntary contributions, though not by 
way of tax. 

For a very few years after these ciccumslances the pope 
and king of France appeared reconciled to each other ; and 
the latter even referred his disputes with Edward I. to the 
arbitration of Boniface, " as a private person, Benedict of 
G-aeta {his proper name), and not as pontiff;" an almost nu- 
gatory precaution against his encroachment upon temporal 
authority.' But a terrible storm broke out in the first yeaj' 

1 Walt. Hemlag&rd, p. 160. The amid to follow comBiQn GiDie ; but Telly hia 

of BoniaiM, nbioh lie ffitpresses himself rapeaWd mere tWaehoods from Meseiay 

In mako both oa pope auA Benediiit of and Balllet, while ho refers to Cbs in- 

ftaeta-lspublkheaiiiEjnKir >.U.p.Bl9, staumenl UeeV in Kjmer, which dia- 

Bod IB ™ij equiliohle. flerartbelaSB, . proras bhem. Hist, do rtanoa, t. til. 

the Pronch hlstorlana agreod to oliarge p. 139. M. OailUrd, ooe of Iba moat 

him with pnitialltT tomiids Bdward, oaodid critics In histoi-y that Fttince eyee 

uid mention soreral pMoft of it, which pvodHced. poiotea out tlie em-r of lier 

do not anpEVrSn the bull Itself. Previous common hisloiiana iothe MSm.lorAia- 

toltapubUcfttionitwasalloBableeaough iltoie dcs InscrlpllonB, t. ssiis. p. 6^; 
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of the fourteenth century. A bishop of Pamiers, who had 
been sent as legale from Boniface with somo complaint, dis- 
played so niuch insolence and such disrespect towards the 
king, that Philip, considering him as his own subject, waa 
provoked to put him under arrest, with a view to institute a 
criminal process. Boniface, incensed beyond measure at this 
violation of eeclesiastical and legatine privileges, published 
several bulls addressed to the king and clergy of France, 
charging the former with a variety of offences, some of tbein 
not at all concerning the church, and commanding the latter 
to attend a council which he had summoned to meet at Rome. 
In one of these instruments, the genuineness of which does 
not seem liable to much exception, he declares in concise 
and clear terms tLat the king was subject to iiim. in temporal 
as well as spiritual matters. Tliis proposition bad not Mlherto 
been explicitly advanced, and it was now too late to advance 
it. Philip replied by a short letter in the rudest language, 
and ordered his bulls to be publicly burned at Paris. Deter- 
mined, however, to show the real strength of his opposition, 
he summoned representatives from the three orders of his 
kingdom. This is commonly reckoned the first assembly of 
the States Greneral. The nobility and commons disclaimed 
with firmness the tempore authority of the pope, and con- 
veyed their sentiments to Rome through letters addressed to 
the college of carfinala. The der^ endeavored to steer a 
middle course, and were reluctant to enter into an engage- 
ment not to obey the pope's summons ; yet they did not 
hesitate unequivocally to deny his temporal jurisdiction. 

The council, however, opened at Eome ; and notwithstand- 
ing the king's absolute prohibition, many French prelates 
held themselves bound to be present. In this assembly Boni- 
face promulgated bis famous constitution, denominated Unam 
sanetam. The church is one body, be therein declares, and 
has one head. Under its command axe. two swords, the one 
spiritual, and the other temporal; that to be used by the 
supreme pontiff himself; this by kings and knights, by his 
license and at his will. But the lesser sword must be subject 
to the greater, and the temporal to the spiritual authority. 
He concludes by declaring the subjection of every human 
being to the sec of Eome to be an article of necessary faili,^ 

anit the oaitora of L'Art de rerifiei leB } TTter^us est in potealate tccleaiffi, 
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Another bull pronounces all persons of whatever rant obliged 
to appear when personally cited before the audience or apos- 
tolical tribiuial at Borne; "since such is our pleasure, who, 
by diyine permission, rule the world." Finally, as the rap- 
ture with Philip grew more evidently irreconcilable, and the 
measures pursued by that monarch more hostile, he not only 
excommunicated him, but offered the crown of France to the 
emperor Albert I. This ai-bitrary transference of kingdoms 
was, like many other pretensions of that age, an improvement 
upon the right of deposing excommunicated sovereigns. 
Gregory VII. would not have denied tliat a nation, released 
by his authority from its allegiance, must reenter upon its 
ori^al right of electing a new sovereign. But Martin IV. 
had assigned the crown of Aragon to Charles of Valois ; the 
first instance, I think, of such an usurpation of power, but 
which was defended by the homage of Peter 11., who had 
rendered his kingdom feudally dependent, like Naples, upon 
tlie Holy See,' Albert felt no eagerness to realize the liberal 
promises of Boniface ; who was on the point of issuing a bull 
absolving the subjects of Philip from their allegiance, and 
declaring his forfeiture, when a veiy unexpected circumstance 
interrupted all his projects. 

It is not surprising, when we consider how tmaccustomed 
men were in those ages to disentangle the ai-tful sophisms, 
and detect the falsehoods in point of fact, whereon the papal 
supremacy had been established, that the king of France 
should not have altogether pursued the course most becoming 
his dignity and the goodness of his cause. He gave too much 
the air of a personal quarrel with Boniface to what should 
have been a resolute opposition to the despotism -of Rome. 

Scd la qviiilom pro eooltaa, ilk Teto ab Hie kii^ or his lawflil Issue, if be alioiild 
eocle^i enBTiMidua: llle sacerdoHa, is hsTeauj, of the liiugaom. BnUhlsmis 

abpEaBBtlaaiaicordoaa. OporWt aotam nobility Ihemsei^os, who nero 4 

glodluDi e£SB Bnl> sladio, eb temponJem fled nith SoncLo's adminleEratlon 

auotoritatem EpWtall sul^iirt polestiU. Decretal. L i. tit. viii. c. 2. Art d 

Potto aubessj RoBia.no ponliflel onnl fletlaa Dates, t, 1. p. 778. 

hnmiina) cTeatuiw dcoiirsmue, dicliouB, BoniCice lnTeslei Jamca II. of . 

deflhimuB et prounnciamus omoiDO esse yiitit the crowa of Sardiaia, over 

de oei^esitate Hdei. ExtTavagant. L i. howcTec, tlio Bee of Bome had — - -^- 

at. Tiii. c. 1. prelBoded to a BupeTiotity by ylrtne ol 

1 lanocoDt IV. haa, however, in 1245, the eoQoession (probablv Epniious of 

appointed one Bo1on,luother In Sancho Louie the DebonalT. He praniiaea Frel- 

n., king trt Poitugai, to be a sort of oo- oTle king of Sioilj the empire of Con- 



siedbv Google 



EcoLBS. PowEK. DECLINE OF THE PAPACY. 221 

Accordingly, lE an assembly of Ms states at Paris, he pre- 
ferred virulent charges gainst the pope, denying him to have 
been legitimaiely elected, imputing to him various heresies, 
and ultimately appeahng to a genei'al couneii and a lawful 
head of the church. These measures were cot very happily 
planned; and experience had always shown that Europe 
would not Bubmit to change the common chief of her religion 
for the purposes of a single sovereign. But Philip succeeded 
in an attempt apparently more bold and singular. Nogaret, 
a minister who had taken an active share in all the proceed- 
ings against Boniface, was secretly despatched into Italy, and, 
joining with some of the Colonna family, proscribed as Ghib- 
ehns, and rancorously persecuted by the pope, arrested him 
at Anagnia, a town in (he neighborhood of Eome, to which 
he had gone without guai-ds. This violent action was not^ 
one would im£^ae, calculated to place the king in an advan- 
tageous light i yet it led accideatally to a favorable termination 
of his dispute. Boniface was soon rescued by the inhabitants 
of Anagnia ; but rage brought on a fever which ended in his 
death; and the first act of his successor, Benedict XJ., waa 
to reconcile the king of France to the Holy See.^ 

The sensible decline of the papacy is to be dated from the 
pontificate of Boniface VilL, who had strained its authority 
to a higher pitch than any of his predecessors. There is a 
spell wrought by uninterrupted good fortune, which captivates 
men's understanding, and persuades them, against reasoning 
and analogy, that violent power is immortal and irresistible. 
The spell is broken by ihe first change of success. We have 
seen ike working and the dissipation of this charm with a 
rapidity to which the events of former times bear as remote 
a relation as the gradual processes of nature to her deluges 
and her volcanoes. In tracing the papal empire over miin- 
kind we have no such marked and definite crisis of revolution. 
But slowly, like the i-eti-eat of waters, or tlie stealthy pace of 
old age, that extraordinary power over human opinion has 
been subsiding for five centuries. I have already observed 
that the symptoms of internal decay may be traced further 
back. But as the reti-ocession of the Boman terminus under 
Adrian gave tlie first overt proof of decline in the ambitious 
energies of that empire, so the ta«it submission of the sua- 
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cessors of Bonifece VIIL fo the king of France might have 
been hailed, by Europe as a ioken that their influence was be- 
giTiniiig to abate. Imprisoned, inaulted, deprived eventually 
of life hj the violence of Philip, a prince excommunicated, 
and who had gone all lengths in defying and despising the 
papal jurisdiction, Boniface had eveiy claim to be avenged 
by the inheritors of the same spiritual dominion. When 
Benedict XI. rescinded the bulla of his predecessor, and ad- 
mitted Philip the Pair to communion, without insisting on 
any concessions, he acted perhaps prudently, but gave a fatal 
blow lo the temporal authority of Rome. 

Benedict XI. lived but a few months, and his successor 
KemoTai of Clement v., at the instigation, as is commoaij sup- 
papsj court posed, of the king of Fi-ance, by whose influence 
tD^iE"' ^^ ^'^ been elected, took (he exti'aordinary step 
of removing the papal chair to Avignon. In this 
city it remained for more than seventy years ; a period which 
Petrarch and otber writers of Italy compare to that of the 
Babylonish captivity. The majority of the cardinals was 
always French, and the popes were uniformly of the same 
nation. Timidly dependent upon the court of France, they 
neglected the interests and lost the affections of Italy, Kome, 
forsaken by her sovereign, nearly forgot her allegiance ; what 
remained of papal authority in the ecclesiastical territories 
was exercised by cardinal legates, little to the honor or ad- 
vantage of the Holy See. Yet the series of Avignon pontiffs 
were far from insensible to Italian politics. These occupied, 
on the contrary, the gi-eater pait of their attention. But 
engaging in them from motives too manifestly selflsh, and 
being regarded as a sort of foreigners from birth and resi- 
dence, they aggravated that unpopularity and bad reputation 
which from various other causes attached itself to their court. 

Though none of the supreme pontiffs after Bonifiice Vlii. 
oont*st of ventured upon such explicit assumptions of a gen- 
popes >viui eral jurisdiction over sovereigns by divine right as 
itonf^ he bad made in his controversy with Philip, they 
maintained one memorable struggle for temporal 
power against the emperor Louis of Bavaria. Maxims 
long boldly repeated without contradiction, and engrafted 
upon the canon law, passed almost for articles of faith among 
the clergy and those who trusted in them ; and in despite of all 
ancient authorities, Clement V. laid it down that the popes- 
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having tvaasferred the Roman empire from the (Jreeka to 
flie Germans, and delegated the right of nominating an em- 
peror to certain electors, still reserved the prerogative of 
approving the choice, and of receiving from its subject upon 
hia coronation aa oath of fealty Mid obedience,^ This had a 
regard to Henry VII., who denied that his oath bore any 
such interpretation, and whose measures, much to the alarm of 
the court of Avignon, were directed towai'ds the i-estoralion 
of his imperial rights in Italy. Among other things, he con- 
ferred the rank of vicar of the empire upon Matteo Viscoiiti, 
lord of Milan. The popes had for some lime pretended to 
possess that vicariate, during a vacancy of the empire ; and 
after Henry's death insisted upon Visconti's surrender of the 
title. Several circumstances, for which I refer to the political 
historians of Italy, produced a war between the pope's legale 
and the Visconti family. The emperor Louis sent assistance 
to the latter, as heads of the Gliibelin or imperial party. 
This interference cost him above twenty years of trouble. 
John XXn., a man as passionate and ambitious as Boniface 
himself, immediately published a hull in which he asserted 
the right of administering the empire during its vacancy 
(even in G«i-many, as it seems from the generality of his 
expression), as well as of deciding in a doubtful choice of 
the electors, to appertain to the Holy See ; and commanded 
I/ouis to lay down his pretended authority until the supreme 
jurisdiction should determine upon his election, l^uis's 
election had indeed been questionable ; but that controversy 
was already settled in the field of Muhldorf, where he had 
obtained a victory over liis competitor the duke of Austria 
nor had the pope ever interfered to appease a civil war dur- 
ing several years that Germany had been internally distracted 
by the dispute. The emperor, not yielding to this 
peremptory order, was excommunicated ; his vas- """' ^^' 
sals were absolved &om their oath of fealty, and all treaties 
of alliance between him and foreign priaces annulled. Ger- 

' UM™* '^'"'^'*' t^'i^ ■ ■ ■ S""""* palBslas cligenii regam, in ImpeaMnon 
tA impekiiUs ceMbnAialB upturn assu- stellate tlnculo juramentf, (ce. 'ole- 
osa et ImperU ooronpi s'cdplnnC, ens us lectCed ill tiiis constltDtlDii do no! 
fubmlttera «pltB non repHtlrant Inllg- narriint the pope's InlerpreUtioo, bnt 
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maay, however, remtuned firm ; aud if Loub Iiimself had 
manifested more decision of mind and uniformity in hia con- 
duct, the court of Avignon must have signally failed in a 
contest from which it did not in fiict come out very auccessfliL 
But while at one time he went intemperate lengths against 
John XXII., puhlishing scandalous accusations in an assem- 
bly of the citizens of Rome, and causing a Franciscan friar 
to be chosen in his room, afler an irregular sentence of dep- 
osition, he was always anxious to negotiate terms of aceom 
modation, to give up his own active partisans, and to make 
concessions the most derogatory to his independence and 
dignity. From John indeed he had nothing to expect ; but 
Benedict XIL would gladly have been reconciled, if he had 
not feared the kings of France and Naples, political ad- 
versaries of the emperor, who kept t!ie Avignon popes in a 
sort of servitude. His successor, Clement VI., inherited the 
implacable animosity of John XXII. towards Louis, who died 
without obtaining the absolution he had long abjectly solicited.' 
Though the want of firmness in this emperor's character 

gave somelimea a momentary triumph to the popes, 
BiSiM to ' it is evident that their authority lost ground during 
Mi^na'"^ the continuance of this struggle. Their right of 

confirming imperial elections was expressly denied 
by a diet held at Frankfort in 1338, which esfablislied as a 
fundamental principle that the imperial dignity depended 
upon Grod alone, and that whoever should be chosen by a 
majority of the electors became immediately both king and 
emperor, with all prerogatives of that station, and did not 
require the appi-olwttion of the pope.^ This law, confirmed 
as it was by subsequent us^e, emandpated the Grerman 
empire, which was immediately eoncei'ned in opposing the 
papal claims. But some who were actively engaged in these 
transactions took more extensive views, and assailed the 
whole, edifice of temporal power which the Eoman see had 
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been constructing for more than two centuries. Seyei-al men 
of learaing, among whom Dante, Ockham, and Marsiliua of 
Fadua are the most conapieuons, investigated the foundations 
of this superstructure, and exposed their msufflcieney.^ Lit- 
erature, too long the passive liandinaid of spiritual despotism, 
began to assert her nobler birthright of ministering to hberiy 
and truth. Though the wrildnga of these opponents of Rome 
are not always reasoned upon very solid principles, fhey at 
least taught mankind to scrutinize what had been received 
withunplicit reapeeti and prepared the way for more philo- 
sophical discussions. About diia time a new class of enemies 
had unexpeote'dly risen up ag^nst the rulers of the church. 
These were a part of the Franciscan order, who had seceded 
from the main body on account of alleged deviations from 
the rigor of iheir primitive rule. Their schism was chiefly 
founded upon a quibble about the right of property in things 
consumable, whicli they maintained to be incompatible with 
the absolute poverty prescribed to them. This frivolous 
sophistry was united witli the wildest fanataciam ; and as John 
XXn. attempted to repress their follies by a cruel persecu- 
tion, they proclfflmed aloud the corruption of the church, fixed 
the name of Antichrist upon the papacy, and warmly sup- 
ported the emperor Louis throughout all his contention with 
the Holy See.^ 

Meanwhile the popes who sat at Avignon continued to in- 
vade with surprising rapaciousness the patronao^ 
and revenuea of the church. The mandats or S^n 
lettera directing a particular clerk to be preferred ^^^' 
seem to have given place in a great degree to the more 
effectual method of appropriating benefices by reservation or 
proviaion, which was carried to an enormous extent in the 
fourteenth centiiry. John XXII., the most msatiato of pon- 
tiffe, reserved to himself all the bishoprics in Christendom.' 
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Benedict XII, assumed the privilege for his own life of dis- 
posing of all benefices vacant by cession, deprivation, or 
translation. Clement VI. naturally thought that his title was 
equally good with Ms predecessor's, and continued the same 
right for his own time ; which aooa became a permanent 
rule of the Roman chancery.^ Hence the appointment 
of a prelate to a rich bishopric was generally but the first 
link in a chain of translation which the pope could regulate 
according to his interest. Another capital imiovation was 
made by John XXII. in the establishment of the famous tax 
called annates, or first fruits of ecclesiastical benefices, which 
he imposed for his own benefit. These wefe one year's 
value, estimated according to a fixed rate in the books of the 
Roman chancery, and payable to the papal collectors through- 
out Europe.' Various other devices were invented to obtain 
money, which these degenerate popes, abandoning the mag- 
niflcent schemes of their predecessors, were content to seek 
as their principal object. John XXII. is said to have accu- 
mulated an almost incredible treasure, exa^erated perhaps 
by the ill-will of his contemporaries ; = but it may be doubted 
whether even his avarice reflected greater dishonor on the 
church than the licentious profuseness of Clement VI.^ 

These exactions were too much encouraged by the kings 
of France, who parlieipated in the plunder, or at least re- 
quu^d the mutual assistance of the p<^es for their own im- 
posts on the clergy. John XXII. obtained leave of Charles 
the Fair to levy a tenth of ecclesiastical revenues ; * and 
Clement VI., in return, granted two tenths to Philip of 
Valois for the expenses of his war. A similar tax was 
raised by the same authority towards the ransom of John.* 

iF.Riul,D.38.T™iislfttlonsntblahopa Lenfirat, Conelle &•> ConEtence, t. 11 
hal Heen maile bj Uio mithoiity of the p. 133, 
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These were contributions for national pui-posea unconnected 
with religion, wliich the popes had never before pretended to 
impose, and which the king might properly have levied with 
the consent of his clei^, according to the praclice of Eng- 
land. But that consent n^ht not always be obtained with 
ease, and it seemed a more expeditious method to call in the 
authority of the pope. A manlier spirit was displayed by oar 
ancestors. It was the boast of England to have placed the 
first legal bam'er to the usurpations of Rome, if we except 
Ihe insulated Pragmatic Sanction of St, Louis, from which 
the practice of succeeding ages in France entirely deviated. 
The English bairns had, in a letter addressed to Boniface 
VIIL, absolutely disclauned his temporal supremacy over 
their crown, which he had attempted to set up by intermed- 
dling in the quai'rel of Scotland.^ This letter, it is reniarkap 
ble, is nearly coincident in point of time with that of the 
French nobility ; and the two combined may be considered 
as a joint protestation of both kingdoms, and a testimony to 
the general sentiment among the superior ranks of the laity. 
A very few years afterwards, the parliament of Carlisle 
wrote a sti-ong i-emonstrance to Clement V. against the sys- 
tem of provisions and other extortions, including that of first 
fruifa, which it was rumored, they say, he was meditating to 
demand.' But the court of Avignon was not to be moved 
by remonstrances ; and the feeble administration of Edward 
11. gave way to ecclesiastical usurpations at home as well a 
abroad." His magnanimous son took a bolder line. After 
complaining ineffectually to Clement VI. of the enormous 
abuse which reserved almost all English benefices to the 
pope, and generally for the benefit of aliens,^ he passed in 
1350 the famous statute of provisors. This act, reciting one 
supposed to have been made at the parliament of Carlisle, 
which, however, does not appear," and complaining in strong 

tLe*Wn ^^^'^^^'^"■^P™"'^""''" tha canOQ taw also aho™. EitreTagant. 
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language of tlie mischief aust^ned through continual reser- 
vations of benefices, enacts that all elections and collations 
shall be free, according to law, and that, in case any provi- 
sion or reservation should be made by (be court of Rome, 
the king should for that turn have tie collation of such a 
benefice, if it be of ecclesiatical election or patronage.* 
This devolution to the crown, which seems a little arbitrary, 
was the only remedy that could be effectual against the con- 
nivance and timidity of chapters and spiritual patrons. We 
cannot assert that a statute so nobly planned was executed 
with equal steadiness. Sometimes by royal dispensation, 
sometimes by neglect or evasion, the papal bulls of provision 
were still obeyed, though fresh laws were enacted to the 
same effect as the former. It was found on examination in 
1367 that some clerks enjoyed more than twenty benefices 
by the pope's dispensation,^ And the pai'liamenta both of 
this and of Eichard II.'s reign invariably complain of the 
disregard shown to the statutes of provisors. This led to 
other measures, which I shall presenfJy mention. 

The residence of the popes at Avignon gave very general 
Batum of tifience f Europe, and tbey could not tliemselves 
popoaio avoid perceiving the disadvantage of absence from 
Ronio. jjjgjj, ppopgp diocese, the city of St. Pel«r, the 

source of all their claims to sovereign authority. But 
Rome, so long abandoned, offered but an inhospitable recep- 
tion: Urban V. returned to Avignon, after a short ex- 
periment of tiie capital; and it was not till 1376 that the 
promise, often repeated and long delayed, of restoring the 
papal chair to the metropolis of Chrisfendom, was ultimate- 
ly fulfilled by Gregory XI. His death, which happened 
soon afterwards, prevented, it is said, a second flight that he 
was preparing. This was followed by the great schism, one 
aontesisd °^ ^^^ '^"^^ remarkable events in ecclesiastical 
election of bistory. It is a difficult and by no mcans au inter- 
Sd^oleiMnt siting question to determine the validity of that 
vn. contested election which distracted the Latin 

*■"■ church ibr so many years. All contemporary 
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testimonies are subject to the suspicion of partiality in a cause 
where no one was permitted to be neutral. In one fact how- 
eTcr there is a common agreement, that the cardinals, of 
whom the majority were French, having assembled in con- 
clave, for the election of a successor to Gregory XI., were 
disturbed by a tumaltuoua populace, who demanded with 
menaces a Roman, or at least an Italian, pope. This tumult 
appears to have been sufficiently violent to excuse, and in 
fact did produce, a considerable degree of intimidation. 
After some time the cardinals made choice of the arch- 
bishop of Ban, a NeapoHtan, who assumed the name of 
Urban VI. His election satisfied the populace, and tranquil- 
lity was restored. The cardinals announced their choice to 
the absent members of their college, and behaved towards 
Urban as their pope for several weeks. But his uncommon 
harshness of temper giving them offence, they withdrew to a 
neighboring town, and, protesting that his election had been 
compelled by the violence of the Roman populace, annulled 
the whole proceeding, and chose one of their own number, 
who took the pontifical name of Clement VII. Such are the 
leading circumstances which produced the famous schism. 
Consti'iunt is so destructive of the essence of election, that 
suSrages given through actual intimidation ought, I think, to 
be held invalid, even without minutely inquiring whether 
the degree of illegal force was such as might reasonably 
overcome the coTistancy of a firm mind. It is improbable 
that the free votes of the cardinals would have been be- 
stowed on the archbishop of Bari ; and I should not feel 
much hesitation in pronouncing his election to have been 
void. But the sacred college unquestionably did not use the 
earliest opportunity of protesting against the violence they 
had suffered ; and we may infer almost with certainty, that, 
if Urban's conduct had been more acceptable to tiiat body, 
the world would have heard little of the transient riot at hjs 
election. This however opens a delicate question in juris- 
prudence; namely, under what circumstances acts, not only 
irregular, but substantially invalid, are capable of receiving 
a retroactive confirmation by the acquiescence and acknowl- 
edgment of parties concerned to oppose them. And upon 
this, I conceive, the great problem of legitimacy between 
Urban and Clement will he found to depend.^ 

1 Lnn&nt has eollMted all the odglnal of hfs Conclfa fle Pise. Ko pusitiva de- 
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Whatever posterity may have judged about the preten- 
rhsGreit sions of these competitors, they at that time 
Sohism. shared the obedience of Europe in nearly equal 
proportions. Urban remained at Rome ; Clement resumed 
the slatioD of Avignon. To the former adhered Italy, the 
Empire, England, and the nations of the noi'tli ; the latt«r 
retained in his allegiance France, Spain, Scotland, and Sicily. 
Fortunately for the church, no question of religious faith in- 
termixed itself with this schism ; nor did any other impedi- 
ment to reunion exist than the obstinacy and selfishness of 
the contending parties. As it was impossible to come to any 
agreement on tlie original merits, there seemed to be no 
means of healing the wound but by the abdication of both 
popes and a fresh undisputed election. This was the general 
wish of Europe, but urged with particular zeal by the 
court of France, and, above all, by the university of Paris, 
which eeteems this period the most honorable in her annals. 
The cardinals however of neither obedience would recede so 
far from their party as to suspend the election of a successor 
upon a vacancy of the pontificate, which would have at least 
removed one half of the obstaole.. '''iThe Roman conclave 
accordingly placed three pontiffs successively, Boniface IX., 
Innocent VI., and Gregory XII., in the seat of Urban VI.; 
and the cardinals at Avignon, upon the death of Clement ia 
1394, elected Benedict XIII. (Peter do Luna), famous for 
his inflexible obstinacy in prolonging the schism. He re- 
peatedly promised to sacrifice his dignity for the sake of 
union. But there was no subtorfiige to which this crafty 
pontiff had not recourse in order to avoid compliance with his 
woi-d, though importuned, threatened, and even besieged in hia 
palace at Avignon. Fatigued by his evasions, France with- 
drew her obedience, and the GaUican church continued for a 
few years without acknowledging any supreme head. But 
this step, which was raUier the measure of the university 
of Paris than of the nation, it seemed advisable to refract; 
and Benedict was again obeyed, tliough France continued to 
urge his resignation. A second subtraction of obedience, or 
at least declaration of neutrality, was resolved upon, as pre- 
paratory to the convocation of a general council. On the 
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otbec hand, those who sat at Eome displayed not less insin- 
cerity. Gregory SIL bound hhnself by oath on his ac- 
cession to abdicate when it should appear necessary. But 
while these rivals were loading each other with tlie mutual 
reproach of schism, they drew on themselves the suspicion of 
at least a virtoa' collusion in order to retain their respective 
stations. At length the cardinals of both parties, wearied 
with so much dissimulaljon, deseiled their masters, and sum- 
moned a general council to meet at Pisa.' 

The council assembled at Pisa deposed both Gregory and 
Benedict, without deciding in any respect as to ^„„„;i ^ 
their pretensions, and elected Alexander V. by its tiaa, 
own supreme authority. This authority, however, '•■''■^^• 
was not universally recc^oized ; the schism, instead of being 
healed, became more desperate ; for as Spain adhered firm- 
ly to Benedict, and Gregory was not without supporters, 
there were now three contending pontifis in the church. A 
general council was still, however, the fevorite and indeed 
the sole remedy j and John XXIII., successor of of ConBiaiice, 
Alexander V., was reluctantly prevailed upon, or i-o-Mi*; 
perhaps trepanned, into convoking one to meet at Constance. 
In this celebrated assembly he was himself deposed ; a sen- 
tence which he incurred by that tenacious clinging to his dig- 
nity, after repeated promises to abdicate, which had already 
proved fatal to his competitors. The deposition of John, 
confessedly a legithnate pope, may strike us as an extraor- 
dinary measm-e. But, besides the opportunity it might afford 
of restoring union, the council found a prefext for this sen- 
fence in his enormous vices, which indeed they seem to have 
taken upon common fame without any judicial process. The 
true motive, however, of their proceedings against him was 
a desire to make a signal display of a new system which had 
i-apidly gained ground, and which I may venture to call the 
■whig principles of the coolie church. A great question 
was at issue, whether the polity of that establishment should 
be an absolute or an exceedingly limited monarchy. The papal 
tyranny, long endwed and still increasing, had excited an 
active spirit of reformation which the most distinguished 
ecclesiastics of France and other countries encouraged. They 
recurred, aa fer as their knowledge allowed, to a more primi- 
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tive discipline than the canon law, and elevated the suprema- 
cy of general councila. But in the formation of fliese they 
did ' not scrQple to iatroduce material innovations. The 
bishops have ustially been considered the sole members of 
ecclesiastical aasembliea. At Constance, however, sat and 
voted not only the chiets of monasteries, but '.'ne ambassadors 
of all Christian princes, the deputies of universities, with 
a multil«de of inferior theologians, and even doctors of law.* 
These were naturally accessible to the pride of sudden eleva- 
tion, which enabled them to control the strong, and humiliate 
the lofty. In addition to this the adversaries of the court 
of Borne carried another not leas important innovation. The 
Italian bishops, ahnost universally in the papal interests, 
were so numei-ous that, if suffrages had been taken by the 
head, their preponderance would have impeded any meas- 
ures of transalpine nations towards reformation. It was de- 
termined, therefore, that the council should divide itseF 
into four nations, the Italian, the German, the French, and 
the English, each with eijual rights ; and that, every proposi- 
tion having been separately discussed, the majority of the 
four should prevail.^ This revolutionary spirit was very un- 
acceptable to the cardinals, who submitted reluctantly, and 
with a determination, that did not prove altogether unavail- 
ing, to save their papal monarchy by a desferons pohcy. 
They eouid not^ however, prevent the famous resolutions of 
the fourth and Mb sessions, which declare that the council 
haa received, by divine right, an authority to which every 
rank, even the papal, is obfiged to submit, in matters of iaith, 
in the extirpation of the present schism, and in the reformar 
lion of the chureh both in its head and its members ; and 
that every pei-son, even a pope, who shall obstmai«iy refuse 

1 Len&Dt, (Too^^le de Ooustaacfl, t, I. eition tha inunfflAurabla pedigrees of Ir&- 
p. 107 (Will. 1727). CiEIier, t. iii. p. 405. Iinfl. JoSBphorArlnmtheu.irho plunlea 
^' -as igreei (hat Uie ombaaamlora conid Cbriadanltj an "' 
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to obey that council, or any other lawfully a 
ble to such punisliment as shall he necessary.^ These de- 
crees are the great plllai'S of that moderate theory with 
respect to the papal authority which distinguished the Galli- 
can church, and ia emhraced, I presume, by almost all lay- 
men and the major part of ecclesiastics on this side of the 
AIps.^ They embarrass the more popish churchmen, as the 
Rerolution does our English tones; some holdly impugn the 
authority of the council of Constance, while ouiera chicane 
upon the interpretation of its decrees. Their practical im- 
portance ia not, indeed, direct; universal eouncila exist only 
in possibility; but the acknowledgment of a possible author- 
ity paramount to the see of Eome has contributed, among 
other means, to check its usurpations. 

The purpose for which these general cotmdls had been 
required, next to that of healing the scliism, was tlie refor- 
mation of abuses. All the rapacious exactions, all tlie scan- 
dalous venality of which Europe had complained, while 
unquestioned pontiffs ruled at Avignon, appeared light in 
comparison of the pradicea of both rivals during the schism- 
Tenths repeatedly levied upon the elei^, annates rigorously 
exacted and enhanced by new valuations, fees annexed to the 
complicated formalities of the papal chancery, were the 
means by which each half of tlie church was compelled to 
reimburse its chief for tlie subtraction of the other's obedi- 
ence, Boniface IX., one of the Roman line, whose feme is 
a little worse than that of his antagonists, made a gross traffic 
of his patronage ; selUng the privileges of exemption from 
ordinary jurisdiction, of holding benefices in commendam, 
and other dispensations invented for the benefit of the Holy 
See.' Nothing had been attempted at Pisa towards reforma- 
tion. At Constance the m^'ority were ardent and sincere ; 
ttie representatives of the French, Glerman, and English 
churches met with a determined and, as we have seen, not 
always unsuccessful resolution to assert their ecclesiastical 
liberties. They appointed a committee of reformation, whose 
recommendations, if carried into efiect, would have annihi- 
lated almost entirely that artfully constructed machinery by 
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which Rome had absorbed so much of the revenues and 
patronage of the church. But men, interested in perpetuat- 
ing these abuses, especially the cardiaala, improved the ad- 
Tantages which a skilful govemm.ent always enjoys in playing 
against a popular assembly. They availed themselves of the 
jealousies arising out of the division of the councU into na^ 
tions, which exterior political circumstances had enhanced. 
France, then at war with England, whose pretensions to be 
counted as a fourth nation she had warmly disputed, and not 
well disposed towards the emperor Sigismund, joined with 
the Italians against the Enghsh and Grennan members of the 
council in a matter of fie utmost importance, the immediate 
election of a pope before the articles of reformation should 
be finally conduded. These two nations, in return, united 
with the Italians to choose the cardinal Colonna, against the 
advice of the French divines, who objected to any member 
of the sacred college. The court of Rome wei-e gainers in 
both questions. jSartia V., the new pope, soon evinced his 
determination to elude any substantial reform. After pub- 
lishing a few constitutions tending to redress some of the 
abuses that liad ai-isen during the schism, he contrived to 
make separate conventions with the several nations, and as 
soon as possible dissolved the eoimcil.'' 

By one of the decrees passed at Constance, another gen- 
eral council was to be assembled in five years, a second at 
the end of seven more, and from that time a similar repre- 
sentation of the church was to meet evwy ten years. Mar- 
tin V. accordingly convoked a council at Pavia, which, on 
account of the plague, was transferred to Siena ; but nothing 
of importance was transacted by this assembly.^ That which 
ot Basle, he summoned seven years afterwards to the city 
i.B. 14S3. Qf Basle had very different results. The pope, 
dying before the meeting of this council, was succeeded by 
Eugenius IV., who, anticipating the. spirit of its discussions, 
attempted to crash its independence in the outset, by trans- 
ferring the place of session to an Italian city. No point was 
reckoned so material in the contest between the popes and 
reformers as whether a council should sit in Italy or beyond 
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the Alps. The council of Basle began, as it proceeded, in 
open enmity to tlie court of Rome. Eugenius, after several 
years had eittpaed m more or less hostile discussions, exerted 
hia prerogative of removing the assembly to Ferrara, and 
from thence to Florence. For this he had a specious pretext 
in the negotiation, fh.en apparently tending to a prosperous 
isaue, for the reunion of the Greek church ; a triumph, how- 
ever transitory, of which his council at Florence ohtamed the 
glory. Oa the other hand, the assembly of Basle, though 
much weakened hy the defection of those who adhered to 
Eugenius, entered into compacts with the Bohemian insur- 
gents, more essential to the interests of the church than any 
union iritli the Greeks, and completed the work begun at 
Constance by abolishing the annates, the reservations of 
benefices, and otlier abuses of papal authority. In this it 
received Ihe approbation of most princes; but when, pro- 
voked by the endeavors of the pope to frustrate its decrees, 
it proceeded so far as to suspend and even to depose him, 
neither France nor Germany concurred in the sentence. 
Even the council of Constance had not absolutely a; 
right of deposing a lawful pope, except in 
fliough their conduct towards John could ii 

justified.* This question indeed of ecclesias ^ „,. 

seems to be still undecided. The fathers of Basle acted 
however with greater intrepidity than discretion, and, not 
perhaps sensible of the change that was talcing place in pub- 
lic opinion, raised Amadous, a retired duke of Savoy, to the 
pontifical dignity by the name of Felix Y. They thus re- 
newed the schism, and divided the obedience of the catholic 
church for a few years. The empire, however, as well as 
France, observed a singular and not very consistent neutral- 
ity ; respecting Eugenius as a lawfiil pope, and the assembly 
at Basle as a general council. England warmly supported 
Eugenius, and even adhered to his council at Florence; 
Aragon and some countries of smaller note kuo ed 
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Felix. But the partisans of Basle became every year 
weaker : and Nichoka V., the successor of Eugeiiius, found 
no great difficulty in obtaining the cession of Felix, and ter- 
minating this schism. This viciory of the court of Rome 
over the council of Basle nearly counterbalanced the disad- 
vantageous events at Constance, aad put as end io the project 
of fixing permanent limitations upon the head of the church 
by means of general councils. Though the decree that pre- 
scribed the convocation of a council every ten years was still 
unrepealed, no absolute monarchs have ever more dreaded 
to meet the representatives of their people, than the Roman 
pontiffs have abhorred the name of tliose ecclesiastical synods : 
once alone, and that with the utmost reluctance, has the 
catholic church been convoked since the council of Basle; 
but the famous assembly to which I allude does not fall 
within the scope of my present undertaking.' 

It is a natural subject of speculation, what would have 
been the effects of these universal councils, which were so 
popular in the iifieenth century, if the decree passed at Con- 
stance for their periodical assembly had been regularly ob- 
served. Many catholic writers, of the moderate or cisalpine 
school, have lamented their disuse, and ascribed to it that 
irreparable breach which the Reformation has made ia the 
fiibric of their church. But there is almost an absurdity in 
conceiving their permanent existence. What chemistry could 
have kept united such hetei'ogeneous masses, furnished with 
every principle of mutual repulsion ? Even in early times, 
whea councils, though nominally general, were composed of 
the subjects of the Roman empire, they had been marked by 
violence and contradiction : what then could have been ex- 
pected from the delegates of independent kingdoms, whose 
ecclesiastical polity, whatever may be said of the spuitual 
unity of the churdi, had long been fer too intimately blended 
with that of the state to admit of any general control without 
its assent? Nov, beyond the zeal, unquestionably sincere, 
which animated tlieir members, especially at Basle, for the 
abolition of papal abuses, is there anything to praise in their 
conduct, or to regie n h a on. The stetesman who 

' ThBto is mot, 1 beiieye uffl le tranBaoaoue with hia hisloiy of thO 
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drea^Ied the e :■ 01 h nenta of pricits upon the civil govern* 
ment, the Gl 1 =t an ho ; anted to see his rights and faith 
purified fiom the coirupton of ages, fouod no hope of im- 
provement m the e councils They took upoa themselves the 
pretensions of the popes whom fhey attempted to supersede. 
By a decree of the fathers at Constance, all persons, includ- 
ing princes, who should oppose any obstacle fo a journey 
undertaken by the eiupeior Sigismand, in order to obtain the 
cession of Benedict, aie declaied excommunicated, and de- 
prived of their dignitie", whether secular or ecclesiastical,^ 
Their condemnation of Huss ind Jerome of Prague, and 
the scandalous breach of faith which they induced Sigismund 
to commit on that occasion, are notorious. But perhaps it is 
not equally so that this celebrated assembly recognized by a 
solemn decree tiie fl^lious principle whidi it had practised, 
declaring that Huss was unworthy, through his obstinate ad- 
herence to heresy, of any privilege ; nor ought any faith or 
promise to be kept with him, by natural, divine, or human 
law, to the prejudice of the catholic religion.^ It will be easy 
fo estimate the claims of this congress of theologians fo our 
veneration, and to weigh the refrenchment of a few abuses 
ag^nst the formal sanction of an atrocious maxim. 

It was not, however, necessaiy for any government of 
tolerable energy fo seek the reform of those abuses which 
affected the independence of national chui-ches, and the integ- 

' Lonfent, t i, p 439. 6r the impfflTal nKe-DOnfluct ms s legal 

» NED Biiqna ^M fldes tuit prooiiedo, protection nilbln (be city of Coiistinoo. 

aejiirenatnmli,dlyiiio,etliiiniano,foErii 6. Sigismund mifl peisnaded tonoquiMca 
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rity of thwp regular discipline, at the h^da of a general 
council. Whatever difficulty there might be in overturning 
the principles founded on the decretals of Isidore, and sanc- 
tioned by the preacriprion of many centuries, the more flagrant 
encroachments of papal tyranny were fresh innovations, some 
within the actual generation, others easily to be ti'aced up, 
and conliauaUy disputed. The pi-incipal European nations 
determined, with different degrees indeed of energy, to make 
a stand against the despotism of Rome. In this resistance 
England was not only the first engaged, but the most consist- 
ent ; her free parliament preventing, as far as the times per- 
mitted, that wavering poUcy to which a court is liable. We 
have already seen that a foundation was laid in the statute of 
provisors under Edward III. In the next reign many other 
measures tending to repress the interference of Rome were 
adopted, especially the great statute of prsemunire, which 
subjects aU persons bringing papal bulls for translation of 
bishops and other enumerated purposes into the kingdom to 
the penalties of forfeiture and perpetual imprisonment^ This 
act received, and probably was designed to receive, a larger 
interprelalion than its language appears to warrant. Com- 
bined with the statute of provisors, it put a stop to the pope's 
usurpation of patronage, which had impoverished the church 
and kingdom of England for nearly two centuries. Several 
attempts were made to overthrow these enactments ; the first 
parliament of Heniy IV. gave a very largo power to the king 
over the statute of provisors, enabling him even to annul it at 
his pleasure.^ This, however, does not appear in the statute- 
book. Henry indeed, like his predecessors, exercised rather 
lai^ely his_ prerogative of dispensing with the law against 
papal provisions ; a prerogative whidi, as to this point, was 
itself taken away by an act of his own, and another of his 
son Henry V.° But the statute always stood unrepealed; 
and it is a satisfectory proof of the ecclesiastical supremacy 
of the le^slature that in the concordat made by Mai-tin V, at 
the council of Constance with the English nation we find no 
mention of reservation of benefices, of annates, and the other 
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principal grievances of that age j^ our ancestors disdaining to 
accept by compromise witii tte pope any modification or even 
confirmation of their statute law. They had already restrained 
another flagrant abuse, the increase of fii-at Irnits by Boniiace 
IX. ; an act of Henry IV. forbidding any greater sum to be 
p^d on that account than bad been formerly accustomed.^ 

It will appear evident to every person acquainted with the 
contemporary historians, and the proceedings of parliament, 
that, besides partaking in the general resentment of Europe 
against the papal court, England was under the ^^^ 
influence of a peculiar hostility to the clergy, aris- wicUfs™ ' 
ing from the dissemination of the principles of ^'"'"^ 
Wiclifil^ All ecclesiastical possessions were marked for 
spoliation by the system of this reformer; and the house of 
commons more than once endeavored to carry it into effect^ 
pressing Hemy IV. to seize the temporalities of the church 
for public exigencies.* This recommendation, besides its 
injustice, was not litely to move Henry, whose policy had 
been to susttan the prelacy agaiast their new adversaries. 
Ecclesiastical jurisdiction was kept in better control than 
formerly by the judges of common law, who, through rather 
a strained construction of the statute of praemunire, extended 
its penalties to the spiritual courts when they transgressed 
their limits.* The privOege of cleigy in crimina] cases still 
remained ; but it was acknowledged not to comprehend high 
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Grermany, as well as England, was diaappointed of her hopes 
of general reformation by the Italiaa pavly at Constance ; but 
she did not supply the want of the council's decrees with suf- 
flcient decision. A concordat with Mardn V. left the pope in 
Concordats possessioE of too great a part of his recent usurpa- 
of Asduif- tions,' This, howeyer, was repugnant to tlie spirit 
" '"^' of Germany, which called for a more thorough 
reform with all the national roughness and honesty. The 
diet of Mentz, during the continuance of the council of Basle, 
adopted all those regulations hostile to the papal interests 
which occasioned the deadly quarrel between that assembly 
and the court of Eome." But the German empire was be- 
trayed by Frederic III., and deceived by an accomplished but 
profligate statesman, his secretary jEneas Sylvius. Fresh 
coneoi-dats, settled at Aschaffenbui^ in 1448, nearly upon a 
fooling of those concluded witli Martin Y^ surrendered great 
part of the independence for which Germany had contended. 
The pope retained his annates, or at least a sort of tax in 
their place ; and instead of reserving benefices arbitrarily, he 
obtained the positive right of ^ollatioh during six alternate 
months of every year. Episcopal elections were freely re- 
stored to the chapters, except in case of translation, when the 
pope still continued to nomiuate j as he did also if any person, 
canonically unfile were presented to him for confirmation.* 
Such is the concordat of Aschaffenburg, by which the catholic 
principalities of the empire have always been governed, 
though reluctantly acquiescing in its disadvantageous provis- 
ions. Rome, for the remainder of the fifteenth century, not 
satisfied with the terms she had imposed, is s^d to have con- 
tinually encroached upon the right of election.* But she 
purchased too clearly her triumph over the weakness of 
Frederic III., and the Hundred Grievances of Germany, 
presenled to Adrian VI. hy tlie diet of Nuremberg in 1522, 
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maiiifeted the working of a long-treasured resentment, that 
had made straight tie path before the Saxon reformer. 

I have already taken notice that the Castilian church was 
in the first ages of that monarchy nearly inde- 
pendent of Rome. But after many gradual en- o™e'ii™eHts 
croachments the code of laws promulgated by ™ cturcii of 
Alfonso X. had incorporated a great part of the 
decretals, and thus given the papal jurisprudence an author- 
ity which it nowhere else possessed in national tribunals.^ 
That richly endowed hierarchy was a tempting spoil. The 
popes filled up its benefices by means of expectatives and 
reserves with their own Italian dependents. We find the 
cortes of Palencia in IS88 eotaplaaning that strangers are 
beneficed in Castile-, through which the churches are ill sup- 
plied, and native scholars cannot be provided, and requesting 
the king to take such measures in i-elation to this as the 
kings of France, Aragon, and Navarre, who do not permit 
any but natives to hold benefices in their kingdoms. The 
king answered to this petition that he would use his en- 
deavors to that end.' And this is expressed with greater 
warmth by a cortes of 1473, who declare it to he the custom 
of all Christian nations that foreigners should not be pro- 
moted to benefices, urging the discom-agement of native 
learning, (he decay of chaiity, the had performance of relig- 
ious rites, and other evils arising from the non-residence M 
beneficed priests, and request the king to notify to the court 
of Rome that no expectative or provision in favor of foreign- 
ers can be received in future.* This petition seems to have 
passed info a law ; but I am ignorant of the consequences. 
Spain certainly took an active part in resti'aining the abuses 
of pontifical authority at the councils of Constance and 
Basle ! to which I might add the name of Trent, if that as- 
sembly were not beyond my province. 

France, dissatisfied with the abortive tenninntion of her 
exertions during the schism, rejected the eoncor- (]j,j'„^g „ 
dat offered by Marlin V., which held out but a pspaian- 
promise of imperfect reformation.* She suffered ^"ce.'" 
in consequence the papal exactions for some years, 
fill the decrees of the comwal of Basle prompted her to more 
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vigorous efibrts for independence, and Charles VII. enacted 
the famous Pragmatic Sanction of Eourgea.^ This has been 
deemed a sort of Magna Cliarta of the GalHcan church ; for 
though tJie law was speedily abn^ate^, its principle has Re- 
mained fixed as the basis of ecclesiastical hberties. By the 
Pragmatic Sanction a general council was declared superior 
to the pope ; elections of bishops were made free from all 
control; mandats or grants in expectaaty, and reservations 
of benefices, were taken away ; first fruits were abolished. 
This de&leation of wed.th, which had now become dearer 
than power, could not be patiently borne at Rome. Pius IL, 
the same ^neas Sylvius who had sold hunself to oppose the 
council of Basle, in whose service he had been or^inally dis- 
tinguished, used every endeavor to procure the repeal of this 
ordinance. "With Charles VII. he had no success; but Louis 
XI., partly out of blind hatred to his father's memory, partly 
from a delusive expectation that fiie pope would support the 
Angevin iaction in Naples, repealed the Pragmatic Sanc- 
tion.' This may be added to other proofs that Louis XL, 
even according to the measures of worldly wisdom, was not a 
wise politician. His people judged from better feelings ; the 
parliament of Paris constantly refused to enregisfer the rev- 
ocafion of that favorite law, and it coatinued in many re- 
spects to be acted upon until the reign of Francis I.° At the 
States General of Tours, in 1484, the inferior clei^y, second- 
ed by the two other orders, earnestly requested that the 
Pragmatic Sanction might be confirmed ; but the prelates 
were timid or corrupt, and the regent Anne was unwilling to 
risk a quarrel with the Holy See.* This unsettled state con- 
tinued, the Pragmatic Sanction neither quite enforced nor 
quito repealed, till Francis I., iiaving accommodated the 
difiereneea of his predecessor with Rome, agreed upou a final 
concordat with Leo X., the treaty that subsisted for ahnost 
three centuries between tlie papacy and the kingdom of 
France.* Instead of capitular election or papal provision, a 
new method was devised for flUing the vacancies «f episcopal 
sees. The king was to nominate a fit person, whom the 
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pope was to collate. The one obtained an essential patron- 
age, the olher preserved his theoretical supremacy. Annates 
were restored to the pope ; a concession of great importance. 
He gave up his indefinite prerogafiTe of reserving benefices, 
and received only a small stipulated patronage. This con- 
vention met with strenuous opposition in France ; the parlia^ 
ment of Paris yielded only to force; the university hardly 
stopped short of sedition ; the zealous Galileans have ever 
since deplored it, as a fatal wound to their liberties. There 
is much exaggeration in this, as fiir as the relation of the 
Galilean church to Rome is concerned ; but the royal nomina- 
tion to bishoprics impaired of courae the independence of the 
Iiiemrchy. Whotlier this prerogative of the crown were 
upon the whole beneficial to France, is a problem that I can- 
not afl'ect to solve ; in this country there seems iiitle doubt 
that capitular elections, which the statute of Henry VIII. has 
reduced to a name, would long since have degenerated into 
the con'uptioQ of close boroughs ; but the circumstances of 
the Galilean establishment may not have been entirely simi- 
lar, and the question opens a variety of considerations that 
do not belong to my present subject. 

From the principles established (during the schism, and in 
the Pragmatic Sanction of Boui^s, aivDse the far- t.^ ^^ - 
femed liberties of the Galilean church, which hon- the aaiumn 
orably distinguished her from other members of "'"'"''■ 
the Roman communion. These have been referred by French 
writers to a much earlier era ; but except so far as that country 
participated in the ancient ecclesiastical independence of all 
Europe, before the papal encroachments had subverted it, I 
do not see that they can be properly traced above flie 
fifteenth century. Nor had they acquired even at (he expi- 
ration of tiiat age the precision and consistency which was 
given in later times by the constant spirit of the parliaments 
and universities, as well as by the best ecclesiastical autiiora, 
with little assistance from the crown, which, except in a few 
periods of disagreement with Rome, has rather been disposed 
to restrain the more zealous Galileans. These liberties, 
therefore, do not stricUy faD within my limits ; and it wiU be 
sufficient to observe that they depended upon two maxims : 
one, that the pope does not possess any direct or indirect 
temporal authority ; the other, that his spiritual jurisdiction 
can only be exercised in conformity with such parts of the 
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canon law as are received fay the kingdom of France. 
Hence the Gallican clivireh rejected a great part of tie Sext 
and Clementines, and , paid fittle regard fo modern papal 
bulls, which in fact obtained validity only by the king's ap- 
probation.^ 

The ponljflcal usurpations which were thus resti-ained, af- 
fected, at least in their direct operation, rather the 
<Ai juris- ' church than the state ; and temporal govemmenla 
't^mi"' ™"1^ <*i'ly have been half emancipated, if their 
national hierarchies had preserved their enormous 
jui-isdicfion." England, in this also, began the work, and 
had made a considerable progress, while the mistaken piety 
or policy of Louis IX. and his successors had laid Franco 
open to vast encroachments. The first method adopted in 
(ffder to check them was rude enough ; by seizing the bishop's 
effects when he exceeded his jurisdiction." This jurisdiction, 
according to the construction of churchmen, became perpetu- 
ally larger : even the reforming council of Constance give an 
enumeration of ecclesiastical causes far beyond the limits 
acknowledged in England, or perhaps in Fi-ance.* But the 
parliament of Paris, instituted in 1304, gradually estab- 
lished a paramount authority over ecclesiastical as well as 
civil tribunals. Their progi-ess was indeed very slow. At a 
famous assembly in 1829, before Philip of Valois, his advo- 
cate-general, Peter de Cugnieres, pronounced a long harangue 
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agaanst the exccssea of spiritual jurisdiclion. This is a 
curious illustration of that hrauch of legal and ecdesiastical 
history. It was answered at large by some bishops, and the 
king did not veature to take any active measures at that time.' 
Several regulations were, however, made ia the fourteenth 
century, which tflok away the ecdesiastical cognizance of 
adultery, of the execution of testaments, and other causes 
which had been claimed by the dergy.^ Their immunity in 
criminal matters was straitened by tiie introduction of privi- 
ledged cases, fo which it did not extend ; sudi as treason, 
murder, robbery, and other heinous offences.^ The parlia- 
ment began to exerdse a judidal conti-ol over episcopal 
courts. It was not, however, till the beginning of the six- 
teenth century, according to the best writers, that it devised 
its famous form of procedure, the " appeal because of abuse." * 
This, in the course of time, and through the decline of eccle- 
Biasdcal power, not only proved an effectual harrier against 
encroachments of spiritual jurisdiction, but drew back agmn 
to the lay court the greater part of those causes whidi by 
prescription, and indeed by law, had appertained to a different 
cognizance. Thus testamentary, and even, in a great degree, 
matrimonial causes wei* decided by the parliament ; and in 
many otiier matters that body, being the judge of its own 
competence, narrowed, by means of the appeal because of 
abuse, the boundaries of the opposite jurisdiction.^ Thia 
remedial process appears to liave been more extensively ap- 
plied than our English writ of prohibition. The latter merely 
restrains the interference of the eccleaiaslieal courts in matters 
which the law has not committed to them. But the parlia- 
ment of Paris considered itself, I appreliend, as conservator 
of the liberties and disdpline of the Gallican church ; and 
interposed the appeal because of abuse, whenever the spir- 
itual court, even in its proper province, transgressed the 
canonical rules by which it ought to be governed.' 

1 VfJJy, 6. tUI. p. 2St ; Flenry, Inatl- osm, "hioh tiU Melj mas dmwn in tliB 

totions t. IL p. la i HtBt. du Droit Bcclce. QOB tb of Loohcs. 

Eiang, t.ii. p.86. t Pasguiar, I. iii. 0. 83; Hiat-dnDrolt 

s VlUaret, t. li. p. 182. IScelto. Francola, t. H. p. 119 ; Fleuiy, 

> Blsiirj, IiiBtltutlona nn Droit, t. i!. p. InsHtnliona au Btolt BccWb PmntDia, t. 

138. In the famoiia caas of Balne, a il. p. 221 ; De Maria, Be ConeordantU 



hail 1 tieht higlier. 

n Cloa, Vie ' FieDtj, InBtiUtions, t. H. p. «. ao. 

BaLue was 9 ; Ficury, t.'il. p. 32i. Iq Spaiil, evBO 

Bmsll iron now, sajA De Uucb, blabopa or oloikfl 



■i,db. Google 



246 DECLINE 03? PAPAL Chai-. YU. Part IL 

Willie the bishopa of Borne were losing their general in- 
D«une of fluence over Europe, they did not gwii more esli- 
papri infln- matioQ in Italy- It is indeed a problem of some 
wee in iBiiy. ^jjUguity, whether they deriyed any substantial ad- 
vaat^e from their tempoi-al principality. Fop the last three 
eenturiea it has certainly been conducive to the maintenance 
of their spiritual supremaey, which, in the complicated re- 
lations of policy, might have been endangered by their 
becoming the subjects of any particular sovereign. But I 
doubt whether -their real authority over Christendom in the 
middle ages was not better preserved by a stat« of nominal 
dependence upon the empire, without much effective control 
on one side, or many temptations to worldly ambition on the 
otlier. That covetousncss of temporal sway which, having 
long prompted their measures of usurpation and foi^ery, 
seemed, from the time of Innocent III. and Nicholas III., to 
reap its gratification, impaired the more essential parts of the 
papal authority. In the fourteenth and fifteenth centuries 
the popes degraded then- character by too much anxiety about 
the politics of Italy. The veil woven by religious awe was 
rent asunder, and the features of ordinary ambition appeared 
without disguise. For it was no longer that magnificentand 
original system of spiritual powei- which made Gi-egory VIL, 
even in exile, a rival of the emperor, which held forth re- 
dress where the law could not protect, and punishment where 
it could not chastise, which fell in sometimes witli supersti- 
tious feeling, and sometimes with political interest. Many 
might believe tbat the pope could depose a schismatic prince, 
who were disgusted at his attacking an unoffending neighbor. 
As the cupidity of the clergy in regard to worldly estate had 
lowered their character everywhere, so the similar conduct of 
their head undermined the respect felt for him in Italy. _ The 
censures of the church, those escommanications and inter- 
dicts which had made Europe tremble, became gradually des- 
picable as well as odious when they were lavished in every 
squabble for territory which the pope was pleased to make 
his own.^ Even the crusades, which had already been tried 
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ag^nst the heretics of Languedoo, were now prea<Jied againsl 
tdl who espoused a different party from the Roman see in the 
quarrels of Italy. Such were those directed at Frederic II., 
at Manfred, and at Matteo Viaconti, accompanied by the 
usual bribery, indu^ences, and remission of sins. The papal 
interdicts of the fourteenth century wore a different complex- 
ion from those of former times. Though tremendous to 
the imagination, they had hitlierto been confined to spiritual 
effects, or to such as were connected with religion, as the 
prohibition of marriage and sepnltnre. But Clement V., on 
account of an attack made by the Venetians upon Ferrara 
in 1309, proclaimed the wbole people infamons, and incapa- 
ble for three generations of any office, their goods, in every 
part of the world, subject to eonflscation, and every Venetian, 
wherever he might be found, liable to be reduced into slave- 
ry.^ A bull in the same terms was published by Gregory 
XI. in 1376 against the Florentines. 

From the termination of the schism, as the popes found 
their ambition thwarted beyond the Alps, it was diverted 
moie and more towards schemes of temporal sovereignty. 
In the'ie we do not perceive that consistent policy wliicb 
remarkably actuated tbeir conduct as supreme heads of the 
chuich Men generaUj advanced in years, and bom of noble 
Italian families, made the papacy subservient to the elevation 
of their kindred, or to the interests of a local iaclioD. For 
such ends they mingled in the dark conspiracies of that bad age, 
distinguished only by the more scandalous turpitude of their 
vices horn the petty tyrants and intriguers with whom they 
weie engaged. In tbe latter part of the fifteenth century, 
when all favorable prejudices were worn away, those who 
occup e 1 the most conspicuous station in Europe disgraced 
the r name by more notorious profligacy than could be paral- 
lelel n the darkest age that had preceded; and at the mo- 
ment beyond which this work is not carried, the invasion of 
Italy by Charles Vlll., I must leave the pontifical throne in 
tl e I ossession of Alexander VL 

It I a been my object in the present chapter to bring 
w tl 11 the compass of a few hours' perusal the substance of 
a great ■ind interesting branch of iiistory ; not certainly with 
u li extensive reach of learning aa the subject might require, 
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but from sources of unquestioned credibility. UnconsciouB 
of any partialities tliat could give an oblique bias to mj 
mind, I bave not been very solicitous to avoid offence where 
offence is so easily taken. Tet there is one misinterpreta- 
tion of my meaning which I woidd gladly obviate. I have 
not designed, in exhibiting without iSsguise the usurpation) 
of Rome during the middle ages, to furnish materials for 
unjust prejudice or unfounded distrust. It is an advan 
tageous circumstance for the philosophical inquirer into the 
history of ecclesiastical dominion, that, as it spreads itself 
over the vast extent of fifteen centuries, the dependence of 
events upon general causes, rather than on transitory combi 
nations or the character of individuals, is made more evident, 
and the future more probably foretold from a consideration 
of the past, than we are apt to find iu political histoiy. Five 
centuries have now elapsed, during every one of which the 
authority of the Romsm see has successively declined. Slowly 
Mid silently receding from their claims to l«mpora] power, 
the pontiffs hardly protect their dilapidated citadel from tbe 
revolutionary concussions of modem times, the rapacity of 
governments, and llie growing averaeness to ecdesiastical 
influence. But if, thus bearded by unmannei'ly and tbi-eat- 
ening innovation, they should occasionally forget that cautious 
policy which necessi^ has prescribed, if they should attempt 
(an unavailing expedient !) to revive institutions which can 
be no longer operative, or principles that have died away, 
their defensive efforts will not be unnatural, nor ought to 
excite either indignation or alarm. A calm, comprehensive 
study of ecclesiastical history, not in such scraps and frag- 
ments as the ordinary partisans of our ephemeral literature 
obtrude upon us, is perhaps the best antidote to extravagant 
apprehensions. Those who know what Home has once been 
are best able fo appreciate what she is ; those who have sees 
the thunderbolt in the hands of the Gregories and the Inno- 
cents will hardly be intimidated at the sallies of decrepitude 
the impotent dart of Priam amidst the crackling ruins of 
Troy.^ 

1 It is again [o be rcmomlsretl that (Ma paiagrsph wa3wrfttoninl816. 
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WOTG I. Page 142. 
This grant is recorded in two charters differing mateiially 
from each other; the first transcribed in Ingulfus's History 
of Croyland, and dated at "Winchester on the Nones of No- 
vemher, 855; the second extant in two chartularics, and 
bearing date at Wilton, April 22, 854. Tliis is marked by 
Mr. Kemble as spurious (Codex Ang.-Sas. Diplora. ii. 52) ; 
and the authority of Ingulfus is not sufficient to support the 
first The fact, however, that Etheiwolf made some great 
and general donation to the cliurch rests on the authority of 
Asser, whom, later writers have principally copied. His 
words are, — " Eodem quoque anno [855] Adelwolfus vener- 
abiiis, rex Occidentalium Saxonum, decimara totius regni soi 
partem ab omni regaK servitio ot tribute liberavit, et in sem- 
piterno graflo in cruce Christi, pro redempfione animse sua 
et antecessorum soorum, Uni et Trino Deo immolavit." 
(Gale, XV. Script iiL 156.) 

It is really difficult to infer anything from sucli a passage; 
but whatever the writer may have meant, or whatever ti-uUi 
there may be in his sfoiy, it seems impossible to strain his 
words into a grant of tithes. The charter in Ingulfus rather 
leads to suppose, but that in the Codex Diplomaticus deci- 
sively proves, that tlie gi-ant conveyed a tenth part of the 
land, and not of its produce. Sir F. Palgrave, by quoting 
only the latter charter, renders Selden'a HypothesLg, that tte 
genera! right to tjthes dates from this concession of Ethel- 
wolf, even more untenable than it is. Certainly the charter 
copied by Ingulfus, which Sir F. Palgrave passes in silence, 
does grant " decimam partem bonorum ; " tlmt is, I presume, 
of chattels, which, as far as it goes, implies a tithe; while the 
words applicable to land are so obscure and apparently cor^ 
nipt, that Selden might be warranted in giving them the 
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like construction. Both charters probably are spurious ; bul 
there may have been an extensive grant to the church, not 
only of immunity from the trinoda neces^las, which they 
express, but of actual possessions. Since, however, it must 
have been impracticable to endow the church with a tenth 
part of appropriated lands, it might possibly be conjectured 
that she took a tentli part of the produce, either as a compo- 
sition, or until means should be found of putting her in 
possession of the soil. And although, according to the no- 
tions of those times, the actual property might be more 
desirable, it is plain to us that a tithe of the produce was 
of much greater value than the same proportion of the land 
itself. 

Note n. Page 153. 

Two living writers of the Roman Catholic communion. Dr. 
Mihier, in his History of Winchester, and Dr. Lingai-d, in 
his Antiquities of the Anglo-Saxon Church, contend that 
El^va, whom some protestant historians are willing to repre- 
sent as the queen of Edwy, was but his mistress ; and seem 
inclined to justify the conduct of Odo and Dunstan towards 
this unfortunate couple. They are unquestionably so fer 
right, that few, if any, of those writers who have been quoted 
as authorities in respect of this story speak of the lady &s a 
queen or lawful wife. Imitstthereforestronglyreprobatethe 
conduct of Dr. Henry, who, calling Elgiva queen, and assert- 
ing that, she was married, refers, at the bottom of his page, 
to Williara of Malmsbury and other chroniclers, who give a 
totally opposite account ; especially as he does not intimate, 
by a single expression, that the nature of her connection with 
the king was equi\-ocal. Such a practice, when it proceeds, 
as I fear it did in this instance, not from ovei-sight, but from 
prejudice, is a glaring violation of historical integrity, and 
tends to render the use of references, that gi-eat impi-ovement 
of modern histoiy, a sort of fraud upon the reader. The 
subject, since the first publication of these volumes, has been 
discussed by Dr. Lingai-d in his histories both of England 
and of the Anglo-Saxon Church, by the Edinburgh reviewer 
of that history, vol. xlii. (Mr. Allen), and hy other late 
writers. Mr. Alien has also given a short dissertation on 
the subject, in the second edition of his Inquiry into the 
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Royal Prerogative, posthumously published. It must ever 
be iiapossibie, unless unknown documents are brought to 
light, to dear up all the fads of this htigated story. But 
though some pvotestant writers, as I have said, in maintatu- 
ifflg the matrimonial connection of Edwy and Elgiva, quote 
authorities who" give a different color to it, there is a pre- 
sumprJoQ of the marriage from a passage of the Saxon 
Chi-onicle, A.D. 958 (wantiog in Gibson's edition, but dis- 
covered by Mr. Turner, and now restored to its place by Mr. 
Petrie), which distinctly says that archbishop Odo separated 
Edwy the king and Elgiva because they were too nearly 
related. It is therefore highly probable that she was queen, 
though Dr. Lingard seems to hesitate. This passage was 
written as early as any other which we have on the eubject, 
and in a more pladd and truthful tone. 

The royalty, however, of Elgiva will be out of all pos- 
sible doubt, if we can depend on a document, being a refer- 
ence to a charter, in the Cotton library (Claudius. B. vi.), 
wherein she appeal's as a witness. Turner says of ihis,— 
" Had the charter even been forged, the monks would have 
taken, care that the names appended were correct." This 
Dr. Lingard inexcusably calk "confessing that the instra- 
ment is of very doubtful authentidty." 

The Edmbm^h reviewer, who had seen the manuscript, 
believes it genuine, and gives an account of it. Mr, Kemble 
has printed it without mark of spuriousness. (Cod. Diplom. 
voL V. p. 378.) In this document we have the names of 
^Ugifu, the king's wife, and of ^thelgifu, the king's wife's 
mother. The signatures are merely recited, so tliat the 
document ilseif canaot be properly styled a charter ; but we 
are only concerned with the testimony it bears to the exist- 
ence of the queen Elgiva and her mother. 

If this charter, thus recited, is established, we advance a 
step, so as to prove the existence of a mother and daughter, 
bearing neai-ly the same names, and such names as appar- 
ently imply royal blood, the latter being married to Edwy. 
This would tend to corroborate the coronation story, divesting 
it of the gross exaggerations of the monkish biographers and 
their followers. It might be supposed that the young king, 
little more than a boy, retired from the drunken revelry of 
his courtiers to converse, and perhaps romp, with his cousin 
and her mother; that Dunstan audaciously broke in upon 
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him, and forced him back to the banquet; that hoth be and 
the ladies ri^ented this insolence aa it deserved, smd drove the 
monk into exile ; aad that the mai'riage took place. 

It is more dittieuit to deal with the story origiaally related 
by the biographer of Odo, that after his marriage Edwy 
carried off a woman with whom he lived, and whom Odo 
seized and seat out of the kingdom. This lady is called by 
Eadmer una de praescriptia muliei-ibus ; whence Dr. Lingard 
assumes her to have been Ethelgiva, tlie queen's mother. 
This was in his History of England (i. 517) ; but in the 
second edition of the Antiquities of the Anglo-Sason Church 
he is far less confident than either in the first edition of that 
work or in his History. In feet, he plainly confesses that 
nothing can be clearly made out beyond the dreumstaaces of 
the coronation. 

Although the writers before the conquest do not bear 
witness to the cruellies exercised on some woman connected 
with the king, either as queen or mistress, at Gloucester, yet 
the subsequent authorities of Eadmer, Osbern, and Malms- 
bury may lead us to believe that there was truth in the main 
facts, though we cannot be eeitain tliat the person so treated 
was the queen Elgiva. If indeed their accounts are accurate, 
it seems at first that they do not agree witli their predeces- 
sors ; fof they represent the lady as being in the king's com- 
pany up to his flight from the insurgents : — " Regem cum 
adultera fugilantem persequi non desiatunt." But though we 
read in the Saxon Chronicle tliat Odo divorced Edwy and 
El^va, we are not sore that they submitted to fbe sentence. 
It is therefore possible that she was with him in this disas- 
trous flight, and, having fallen into fhe hands of the pursuers, 
was put to deatli at Gloucester. True it is that her prox- 
imity of blood to the king would not warrant Osbern to call 
her adidtera; but bad names cost nothing. Malmsbury's 
words look more like it, if we might supply something, 
" proximo cognafam invadens uxorem [cojusdajn ?] ejus forma 
deperibat ; " but as they stand in his text, they defy my scanty 
knowledge of the Latin tongue. On the whole, however, no 
reliance is to be placed on very passionate and late autliori- 
ties. What is manifest alone is, that a young king was per- 
secuted and dethroned by the insolence of monkery exdting 
a superstitious people against him. 
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Note III. Page 153. 



I AM induced, by farther study, to modify what is said in 
the t«xt with respect to the well-known passages ia Irenseua 
and Cyprian. The former assigns, indeed, a considerable 
weight to the Chweh. of Rome, simply as testimony to apos- 
tolical teaching ; but tliia is plainly not limited to the bishop 
of that city, nor is Le personally mentioned. It is therefore 
an argument, and no slight one, against the pretended su- 
premacy rather than the contrary. 

The authority of Cyprian is not, perhaps, much more to 
the purpose. For the only words in his treatise De Unitate 
Ecclesiie which assert any authority in the chsur of St, Peter, 
or indeed connect Eome witli Peter at all, ai-e interpolations, 
Dot found in the best manuscripts or in the oldest editions. 
They are printed within brackets in the best modem ones. 
(See James on Corruptions of Scripture, in the Church of 
Rome, 1612.) True it is, however, tliat, in his Epistle fo 
Corudius bishop of Rome, Cyprian speaks of " Petri cathe- 
dram, atque ecclesiam principalem mide unitas sn«erdotalia 
exorta est." (Epist. lix. in edit. Lip. 1838 ; Iv. in Baluze 
and others.) And in another he exhorts Stephen, successor 
of Cornelius, to write a letter to the bishops of Gaul, that 
they should depose Marcian of Aries for adhering fo the No- 
vatian heresy. (Epist. Ixyiii. or Ixvii.) This is said to be 
found in very few manusci-ipts. Yet it seems too long, and 
not sufftciently lo the purpose, for a popish forgery. All 
bishops of the cathohe cliurch assumed a right of interference 
with each other by admonition ; and it is not entirely clear 
from (he language that Cyprian meant anytliing more authori- 
tative ; though I incline, on the whole, to believe ihal^ when 
on good terms with the see of Eome, he recognized in her a 
kind of primacy derived fl-om that of 8t. Pel«r. 

The case, nevertheless, became very different when she 
was no longer of his mind. In a nice question which arose, 
during the pontificate of this very Stephen, as to the re- 
baptism of those to whom the rile had been administered by 
heretics, the bishop of Eome took the negative side ; while 
Cyprian, with the utmost vehemence, maintained the contrary. 
Then we find no more honeyed phrases about the principal 
church and the succession to Peter, but a very different style : 
" Cur in tantum Stephani, fratris nostri, obstinatio dura pro- 
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rupit ? " (Epiat. Ixxiv.) And a correspondent of Cyprian, 
doubtless a bishop, Firmilianus by name, uses more violent 
langat^e: — "Audacia et insolentia ejus — aperta et mani- 
festo Stepbani stuititia — de episcopatus sui loco gloriatur, et 
Be successionem Petri tenere eoutendit." (Epist. lixv.) Cy- 
prian proceeded to summon a councU of the African bishops, 
who met, seventy-eigbt in number, at Carthage. They all 
agreed to condemn heretical baptism as absolutely invalid. 
Cyprian addressed them, requesting tbat they would use full 
liberty, not without a maaifest reflection on the pretensions of 
Rome : — " Neque enim quisquam nostrum episcopum se esse 
episcoporum constituit, aut tyrannico terrore ad obsequendi 
neoessitatem collegas suos adigit, quando habeat omnis epis- 
eopus pro licentia libertatis et potestatis suEe arbitrium pi-o- 
prium, tamque judicari ab alio non possit, quam nee ipse 
potest alteram judicare." "We have here an allusion to what 
TertuDian liad called horrendavox, "episcopus episcoporum;" 
manifestly intimating that the see of Rome had begun to 
assert a superiority and right of control, by the beginning of 
tlie third century, but at the same lime that it was not gener- 
ally endured. Probably the notion of their superior author- 
ity, as witnesses of the faith, grew up in the Church of 
Eume veiy early; and when Victor, towards the end of the 
second century, excommunicated the churches of Asia for a 
difference aa to the time of keeping Easter, we see the ger- 
inination of that usurpation, that tyranny, that uncharitable- 
ocss, which reaehed i^ culminating point in the centre of the 
icediseval period. 
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THE CONSTITUTIONAL HIS TORT OP ]!NGL4ND. 



PART I. 
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fare of his species ui ta 1 to n der the lo g i I n ter 
ruptedly increasing prosperity of England as the most beau- 
tiful phenomenon in the history of manltind. Climafes more 
propitious may impart more lai^ely the mere enjoyments of 
existence; but in no otJier region have the benefits that 
political institutions can confer been diffused over so extend- 
ed a population ; nor have any people so well reconciled the 
discoi-dant elements of wealth, order, and liberty. These ad- 
vwitages are surely not owing to the soil of this island, nor to 
the latitude in which it is placed, but to the spirit of its laws, 
from which, through various means, fie characteristic inde- 
pendence and industriousness of our nation liave been de- 
rived. The constitution, therefore, of England must be to 
inquisitive men of all countries, far more to ourselves, an ob- 
ject of superior interest; distinguished especially, as it is, 
from all free governments of powerful nations which history 
has recorded, by its manifesting, after the lapse of several cen- 
turies, not merely no symptom of ii-retrievable decay, but a 
more expansive energy. Comparing long periods of time, 
it maybe justly asserted that the administration of govern- 
ment has pr(^ressively^come more equitable, and the privi- 
leges of the subject more secure ; and, though it would be both 
presumptuous and unwise to express an unlimited confidence 
as to the durability of hbertiea which owe their greatest 
security to the constant suspicion of the people, yet, if we cahnly 
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reflect on tlie present aspect of this country, it will probably 
appear that whatever perils may threaten our constitution are 
rather from circumstances altogether unconnected with it 
than from any intrinsic defects of its own. It will be the 
object of the ensuing chapter to trace fJie gradual formation 
of this system of government. Such an investigation, im- 
paitiaJly conducted, will detect errors diametrically opposite ; 
those intended to impose on the populace, which, on account 
of their palpable absoidity and ihe Ul feith with which they 
are usually proposed, I have seldom tiiought it worth while 
direofly to repel ; and those which better informed pei-aons 
are apt to entertain, caught from transient reading and the 
misrepresentations of late historians, but easily refuted by 
the genuine testimony of ancient times. 

The seven very unequal kingdoms of the Saxon Heptar- 
sketcii of '^7' formed successively out of the countries 
Angio-auon wrested fi'om the Britons, were originally inde- 
'^'°'^" pendeut of each other. Several times, however, 
a powerful sovereign acquired a preponderating influence 
over his neighbors, marked perhaps by the payment of trib- 
ute. Seven are enumerated by Bede as having thus reigned 
over tlie whole of Britiun; an expression which must be very 
loosely inteipreted.* Three kingdoms became at length pre- 
dommant — those of "Wessex, Mercia, and Northumberland, 
The first rendei-ed tributary the small estates of the South- 
East, and the second that of the Eastern Angles. But Eg- 
bert king of Wessex not only incorporated with his own 
monarchy the dependent kingdoms of Kent and Essex, but 
obtained an acknowledgment of his superiority from Merda 
and Northumberland ; the latter of which, though the most 
extensive of any Anglo-Saxon state, was too much weakened 
by its internal divisions to offer any resistance.^ Still, how- 
ever, the kingdoms of Merda, East AngHa, and Northum- 
berland remained imder their ancient line of sovereigns j nor 
did either Egbert or his five immediate suceessors assume the 
title of any other crown than Wessex.' 

The destruction of those minor states was reserved for a 
different enemy. About the end of the eighth century the 

1 [Note I.] But hia son Mmird the Elder takes Mie 
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northei-n pirates began to ravage the coast of England, 
ScandiDavia exhibited in tliat age a veiy singular condition 
of societj. Her popidalioa, contiiiually redundant in those 
barren regions whieh gave it birth, was cast out in search of 
plunder upon the ocean. Those who loved riot rather than 
famine embarked in lai^e armamenfs under chiefs of legiti- 
mate authority as well as approved valor. Such were the 
Sea-tingg, renowned in the stories of the North : the younger 
brancheiS, commonly, of ixiyal families, who iaherited, as it 
were, the sea for their patrimony. Without any territory but 
cm^ the bosom of the waves, without any dwelling but their 
ships, these princely pirates were obeyed by numerous sub- 
jects, and intimidated mighty nations.' Their invasions of 
England became contimially more foi-midahle : and, as their 
confidence increased, they began first lo winter, and ultimate- 
ly to form permanent settlements in the countiy. By their 
command of the sea, it was easy for them to harass every 
part of an island presenting such xa extent of coast as 
Britain ; the Saxons, after a brave resistance, gradually gave 
way, and were on the brink of the same servitude or exter- 
Hunation which their own arms had already brought upon 
iJie ancient possessors. 

From this imminent peril, al>er the three dependent king- 
dom8,/Mercia, Northumberland, and East Anglia, had been 
overwhelmed, it was the glory of Alfred to rescue th,e Anglo- 
Saxon monarchy. Nothing less than the appearance of a 
hero so undesponding, so enterprising, and so just, could 
have prevented the entire conquest of England. Yet he 
never subdued the Danes, nor became master of the whole 
kingdom. The Thames, the Lea, the Ouse, and the Roman 
road called Watling Street, determined the limits of Alfred's 
dominion." To the north-east of this boundary were spread 
the invaders, atill denominated the armies of East Jbiglia 
and Nortliumberland;' a name terribly expressive of foreign 
conquerors, who retained their warlike confederacy, without 
melting into the mass of their subject population. Three 
able and active sovereigns, Edwai-d, Athelstan, and Edmund 
'8 of Alfred, pursued the course of victory, and 



!, I^ges Anglo-Sanon. p. il ; 



■i,db. Google 



SUCCESSION TO THE CROWS. Ciuf. VIII. Pabt I. 



not only rendered the English monarchy coextensive with 
the present limits of England, but asserted at least a suprem- 
acy over the bordering nations.* Yet even Edgar, the most 
powerful of Hie Anglo-Saxon kinga, did not venture to inter- 
fere with the legal customs of his Danish subjects.^ 

Under this prince, whose rare fortune as well as judicious 
Conduct procured him the sui-ntune of Peaceable, the king- 
dom appears to have reached its zenith of prosperity. But 
his premature death changed the scene. The minority and 
feeble character of Ethelred U. provoked fresh incursions 
of our enemies beyond the German Sea. A long series of 
disasters, and the inexplicable treason of those to whom the 
public safety was intrusted, overthrew the Saxon Ime, and 
established Canute of Denmark upon the throne. 

The character of the Scandmavian nations was in some 
measure changed from what it had been during their first 
invasions. They had embraced the Chriatiau feith ; thoy were 
consolidated into great kingdoms ; they had lost some of that 
predatory and ferocious spirit which a reli^'on invented, as it 
seemed, for pirates had stimulated. Those, too, who had long 
been settled in England became gradually more assimilated 
to the natives, whose laws and language were not radically 
different iixjm their own. Hence the accession of a Danish 
line of kings produced neither any evil nor any sensible 
change of polity. But the English still outnumbered their 
conquerors, and eagei-ly returned, when an opportunity ar- 
rived, to the ancient stoci. Edwai-d the Confessor, notwith- 
standing his Norman favorites, was endeared by the mildness 
of hia diai-acter to the English nation, and subsequent mise- 
ries gave a kind of posthumous credit to a reign not eminent 
either for good fortune or wise government. 

In a stage of civilization so little advanced as that of the 
Bnccession lo Anglo-Saxons, and under circumstances of such 
theorown. ineessant peril, the fortunes of a nation chiefly de- 
pend upon the wisdom and valca* of its sovereigns. No free 
people, therefore, would intrust their safety lo blmd chance, 
and permit an uniform observance of hereditary succession 
to prevail against strong public eipediency. Accoi-dingly, 
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the Saxons, like moat otlier European nations, while they 
limited the inhei'itance of the croivn exclusively to one royal 
family, were not very scrupulous about its devolution upon the 
nearest heir. It is an unwarranted assertion of Carte, that 
the rule of the Anglo-Saxon monarchy was " lineal agnatic 
succession, the blood of the second son having no right until 
the extinction of that of the eldest"^ "Unquestionably the 
eldest son of Uie last king, being of full age, and not mani- 
festly incompetent, was his natui-aJ and probable successor ; 
nor isit perhaps certain that he always waited for an election 
to take upon himself the rights of sovereignty, although the 
ceremony of coronation, accoiiiliug to the ancient form, appears 
to imply its necessity. But the public security in those times 
was thought incompatible with a minor king ; and the artificial 
substitution of a regency, which stricter notions of hereditary 
right have intfoduced, had never occurred to so rude a people. 
Thus, not to mentdon those instances which the obscure times 
of the Heptarchy exhibit, Ethelred I., as some say, but cer- 
tainly Alfred, excluded the progeny of their elder bi-other from 
the throne.'^ Alfred, in his testament, dilates upon his own 
title, which ho builds upon a triple foundation, the will of Ms 
father, the compact of his brother Ethelred, and the consent 
of the West Saxon nobiUty.? A similar objection to the gov- 
ernment of an infant seems to have rendered Athelstan, not- 
withstanding his reputed ille^timacy, the public choice upon 
the death of Edward the Elder. Thus, too, the sons of Ed- 
mund I. were postponed to their uncle Edred, and, again, 
preferred to his issue. And happy might it have been for 
England if tiiis exclusion of infants had always obtained. 
But upon the death of Edgar the royal fiimily wanted some 
prince of mature years to prevent the crown from restit^ 
upon the head of a child ;* and hence the minorities of Ed- 
wai-d IL and Ethelred II. led to misfortunes which over- 
whelmed for a time both the house of Cerdic and the English 
nation. 

The Anglo-Saxon monarchy, during its earlier period, 

! Vnl. i. p. 365, BlackstODe has 1&- cousm; uhich he vould be an (he son 
hored to prove tie samo prpposlllon; of Ethelrei, 
but bis knowledge oF ItngUsh hisbvy nas 3 SpBlman, Vita AUtedL. Appendix. 
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Inflmmci of seems to Lave sufPered but little from that insubor- 
piOTinckl dination among the superior nobility which ended 
goyemors. j^^ .iiamembering the empire of Charleiiiagne. 
Such kings as Alfred and Athelstan were not likely to permit 
it. And the Eaglish couaties, each under its own aldeiinan, 
were not of a size to encourt^e the usurpations of their gov- 
ernors. But when (he whole kingdom was subdued, there 
arose, unfortunately, a fashion of intrusting great provinces 
to the administration of a single earl. Notwithstanding their 
union, Mercia, Northumberland, and East Anglia were re- 
garded in some degree as distinct pai-ls of the monarchy, A 
difference of laws, though probably bat slight, kept up this 
separation. Alfred governed Mereia by the hands of a no- 
bleman who had mai-ricd his daughter Etheltleda ; and that 
lady after her husband's death held the reins with a masculine 
energy till her own, when her bTOthei- Edward took the prov- 
ince into hia immediate command.' But from the era of 
Edward II.'s succession the provincial governors began (» 
overpower the i-oyal authority, as they had done upon the 
continent. England under this prince was not far removed 
from the condition of France under Charles the Bald. In 
the time of Edward the Confessor the whole kingdom seems 
to have been divided among five earls," thi-ee of whom wei-e 
Godwin and his sons Harold and Tostig. It cannot be won- 
dered at that the royal line was soon supplanted by the most 
powerful and popular of these leaders, a prince well worthy 
to have founded a new dynasty, if his eminent qualities had 
not yielded to those of a still more illustrious enemy. 

There were but two denominations of persons above the 
Btatribno™ p'^^ of servitude, Thanes and Ceorls ; the owners 
SS""rtr ""^ *^^ cultivators of land, or rather perhaps, as a 
more accurate distinction, the gentry and the infe- 
rior people. Among all the northern nations, as is well known, 
^e weregild, or compensation for murder, was the standard 
measure of the gradations of society. In the Anglo-Saxon 
laws we find two ranks of freeholders ; the first, called King's 
Thanes, whose lives were valued at 1200 shillings ; the second 

lOhronionn Saioa. eraor of a county or piotince. After 

•TliB word earl (eori) meant origi- tbe comjucst it auiieraeded altogclher 

MllyamBjiofnolilel,lrHi,flai.ppQ8eato the more aniaent tftle. Selden's 'Eitles 
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of ioferior' degree, whose composition was half Ihat sum.' 
That of a ceoi-1 was 200 shillings. . The imturo of this distinc- 
tion between royal and lesser Ihanes is very obscure ; and I 
shall have something more to say of it presently. However, 
Ihe thanes in general, or Anglo-Saxon geatry, must have been 
very numerous. A law of Ethelred directs the sheriff to 
take twelve of the chief thanes in every hundred, as his 
assessors on the bench of justice,'^ And from Domesday Book 
we may collect that they had formed a pretty large daaa, at 
least in some counties, under Edward the Confessor.' 

The composition, for the life of a ceorl was, as has been 
said, 200 shillings./ If this proportion to the value Cmdiuonof 
of a thane points out the subordination of ranks, "" '^'''■ 
it certainly does not e^liibit tlie lower freemen in a state of 
complete abasement. \ The ceorl was not bound, at least uni- 
versally, to the land which he cultivated;' he was occasionally 
called upon to bear arms for the public safety ;^ he was pro- 
tected against personal injuries, or trespasses on his land;' 
he was capable of property, and of the privileges which it 
conferred. If he came to possess five hydes of land (or about 
600 aca-es), with a church and mansion of his own, he was 
entitled to the name and rights of a thane.' And if hy own- 
ing five hydes of land he became a thane, it is plain that he 
might possess a less quantity without reaching that rank. 
There were, therefore, ceorls witli laud of their own, and 
eeorls without land of their own ; ceorls who might commend 
themselves to what lord they pleased, and ceorls who could 
not quit the land on which they lived, owing various services 
to the lord of the manor, but always freemen, and capable of 
becoming gentlemen." 

1 Wllkina. p. 10, 43, M, 72, 101. Won of all ceorls need not be supposed to 

a M. p. 117. Imve bcea (he Bume ; and in Hif^ ktter 

their lanfua^ iiaa Bometlflies varied In s Legea lilies □■ 5ijil1d. 

descriliiiiE tlie Huoa doss of persons. I L^us Alfi«il), c. SI. 3b- 
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Some might be inclined to suspect tliat the ceorla were 
sliding more and mora towards a slate of servitude before Ihe 
conquest.^ The nalural tendency of such times of rapine, 
witb the analogy of a similar change in France, leads to this 
conjecture. But there seems lo be no proof of it ; and the pas- 
sages which recognize the capaeitj of a ceorl to become a 
tliane are found in the later period of Anglo-Sasou law. Nor 
can it be shown, as I apprehend, hj any authority earlier thra 
that of GJanvil, whose treatise was wi-itten about 1180, tiat 
the peasantry of England were reduced to that extreme de- 
basement which our law-hooks call villenage ; a condition 
which lefb them no civil rights with respect to their lord. 
For, by the laws of WiUiam the Conqueror, there waa atiil a 
composition fixed for tlie murder of a villein or ceorl, the 
strongest proof of hia being, as it was called, law-wortliy, and 
possessing a rank, however subordinate, in political society. 
And this composition was due to his kindred, not lo the lord," 
Indeed, it seems positively declared in another passage that 
the cultivators, though bound to remain upon the land, were 
only subject to certain services.' Again, Uie treatise denomi- 
nated the Laws of Henry I., which, diough not deserving 
that appellation, must be considered aa a contemporary docu- 
ment, expressly mentions the twyhinder or villein as a fi-eeman.* 
Nobody can doubt that the viHani and bordarii of Domesday 
Book, who are always dislinguished from the serfs of the de- 
mesne, were the ceorla of Anglo-Saxon law. And I presume 
that the socmen, who so frequently occur in that record, 
though fiir more in some counties thMi in others, were ceorla 
more foi'tunate than the rest, who by purchase had acquired 
freeholds, or by presci-iption and the indulgence of their lorda 
had obtmned such a property in tlie outlanda allotted to them 
that they could not he removed, and in many instances might 
dispose of them at pleasure. They are the root of a noble 
plant, the free socage tenants, or Englisli yeomanry, whose 
independence has stamped with peculiar featiwes both otii 
constitution and our national character.' 

Beneath the ceorla in political estimation were the con 

uW Tolneclt," nhlch meet onr ejes per- thosa of hia preaeceasoc Edward, thsj 

petunlly In the first volume of Domesday, were tlready nanaxed to the soil. p,22S. 

The dlference of phrases In this recoM s Wilkin7 p. 221. 

moat. In great measure, be Mtributea to a Id, p. W,. 
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quered natives of Britain. In & war so long and Briiisii 
BO obstinately maintained as that of tlie Britons '^''^^ 
against their invaders, it is natural lo conclude that ia a great 
part of the country the original inhabitants were almost ex- 
tirpated, and that the remainder were reduced into servitude, 
Tiiis, till lately, has been the concurrent opinion of our anti- 
quaries ; and, with some qualification, I do not see why it 
should not still be received.' In every kingdom of the con- 
tinent which w^ formed by the northern nations out of the 
Roman empire, the Ladn language preserved its superiority, 
and has much more been corrupted through ignorance and 
want of a standard, than intermingled with their original 
idiom. But our own language is, and has been from the 
earliest times aiter the Saxon conquest, essentially Teutonic, 
and of the most obvious affinity to those dialects which are 
spoken in Denmark and Lower Saxony. With such as are 
exti'avagant enough to controvert so evident a truth it is idle 
to contend ; and those who believe great part of our language 
to be borrowed fi-ora the Welsh may doubtless infer that great 
part of our population is derived from the same eom^^e.^ If 
we look through the subsisting Anglo-Saxon records, there is 
not very frequent mention of British subjects. But s 
undoubtedly there were in a state of freedom, and f 
of landed estate. .A Welshman (that is, a Briton) who held 

1 [Note IV.J of labor aia desigastsi. On. (ho co 

exaeptkm, according to a coiisl^rable adopt lhe?e uamos l^om the conqnerei 
ADUiorityi to wbat has beeii fiaid En the and EhtiB, after Ehe lapse of tn«Ev9 ca 

but the piinoipal wetds of the claBS deacrlbi 
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Onoof thcea nlates to tba laimiBffe it- adopted by tbe victonous Saxoi 

self. " lb oannot be donhtttal mat^oeal parts of the ooustty ; and thcj 



dlsUaguiah Anglo-Sason, hat Welsh (t, e. foreign. 
av uuLiuBi uHhuiiB ui B uuujitiy, possess W^lisc), very frec^uently unmodified 
in Inhersst rilollt?, idiloh arsn&ciu 



genay of f»uqii«t u ftequently omibJG 

to destcDy. A ncg Is nnl; so enUrely Thi 



tbooghBatwidlniit&piirfcaf thenoffBMto along list of descriptive ' 
based upon Its rnliii ; aad In (ha (ue inimadlKtely IbUows, tiiero 
irbere tbe eultirstiir sonUnneH to bg os- ft>r whlsh Hi. Eemble si^ 



■i,db. Google 



264 THE WriTSNAGEMOT. Ciiaf. VIII. Pakt I, 

five hydes was raised, like a ceorl, to the dignity of (hane.* 
In the composition, however, for their lives, and consequently 
in their rank in society, they were inferior 1o the 
meanest Saxon freemen. The slaves, who were 
frequenlly the objects of legislation, rather for the purpose 
of aseertaiiiing their punishment than of securing their rights, 
may be pi-eaumed, at least in early times, to have been part 
of the conquered Britons. For thongh his own crimes, or 
the tyranny of othei-s, might possibly reduce a Saxon ceorl 
to this condition,^ it is inconceivable that the lowest of those 
who won England with their swords should in the establish- 
ment of the new kingdoms have been left destitute of per- 
sonal liberty. 

The great council by which an Anglo-Saxon king was 
Tho Witoa- guided in all the main acts of government bore the 
'g"^"'- appellation of Witenagemot, or the assembly of 
the wise men. AE their laws express the assent of this 
council ! and there are instances where grants made without 
its concurrence have been revoked. ' It was composed of 
prelates and abbots, of the aldermen of shires, and, m it is 
generally expressed, of flte noble and wise men of the king- 
dom.* Whether the lesser thanes, or inferior proprietors of 
lands, were entitled to a place in the national council, aa 
they certainly were in the shiregemot, or county-court, is not 
easily to be decided.' Many writers have concluded, f"om a 
passage in the History of Ely, that no one, however nobly 
bom, could sit in the witenagemot, so late at least aa the reign 
of Edward the Confessor, unless he possessed forly hydes of 
land, or about five thousand acres.* But the passage in 
question does not unequivocally relate to the witenagemot ; 
and being vaguely worded by an ignorant monk, who perhaps 
had never gone beyond his tens, ought not to be assumed as 
an incontrovertible testimony. Certainly bo very high a 
qualification cannot be supposed to have been requisite in. the 
kingdoms of the Heptareliy ; nor do we find any collateral 
evidence to confirm the hypothesis. If, however, all the body 
of thanes or freeholders were admissible to the witenagemot, 
it is unBkely that the privUege should have been fully exer- 
cised. Very few, I believe, at pi'esent irsaginc tliat there 
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waa any represenlatiTO aystein in that age ; nmcli less that 
the ceorls or inferior freemen bad tJie smallest share in the 
delibei-ations of the national assembly. Every argument 
which a spirit of eontroversy once pressed into this service 
has long since been victoriously refuted.' 

It has been justly remarked by Hume, tbat, among a peo- 
ple who lived in so simple a manner as these judicial 
Anglo-Saxons, the judicial power is always of p""™- 
more consequence than the legislative. Tlie liberties of 
these Anglo-Saxon thanes were chiefly secured, next to their 
swords and their free spirits, by (be inestimable right o£ 
deciding civil and criminal suits in' their own county-court; 
an institution which, having siwvived the conquest, and con- 
tributed in no small degree to fix the liberties of England 
upon a broad and popular basis, by limiting the feudal ai-is- 
tocracy, deserves attention in following the history of the 
British constitution. 

The division of the kingdom into counties, and of these 
into hundreds and decennaries, for the purpose of Di,ig,on) 
administering justice, was not peculiar to England, to' Mu™ti^j 
In the early laws of France and Lombardy fre- and t^-' 
quent mention is made of the hundred-court, and '"&>■ 
now and then of those petty village-magistrates who in Eng- 
land were called tythiug-men. It baa been usual to ascribe the 
establishment of this system among our Saxon ancestors to 
Alfred, upon the authority of Ingnltus, a writer contemporary 
with the conquest. But neither the biographer of Alfred, 
Asaerius, nor the exiatiug laws of that prince, bear leslimoay 
to the fact. "With i-espect indeed to the division of counties, 
and their government by aldermen and sheriffs, it is certam 
that both existed long betbre bis time ; ^ and the utmost that 
can be^ supposed ia, that he might m aome instances have 
ascertained an unaettled boundary. There does not aeera to 
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be equal evidence aa to the antiquity of the miuor divisions. 
Hundreds, I think, ai-e flrat mentioned in a law of Edgar, 
and tjtliings in one of Canute.' But as Alfi-ed, it must be 
remembei-ed, was never masf«r of more llian half the king- 
dom, the complete distiibution of England into these districts 
cannot, upon any supposition, be referred to him. 

There is, indeed, a circumstance observable in this division 
which seems to indicate that it could not have taken place at 
one time, nor upon one syaiem ; I mean the extreme inequal- 
ity of hundreds in different parts of England. Whether 
the name be conceived to refer to (he number of free fami- 
lies, or of landholders, or of petty vills, forming so many asso- 
ciations of mutual a^urance or frank-pledge, one can hai'dly 
doubt that, when the terra was first applied, a hundred of one 
or other of these were comprised, at an average reckoning, 
within the district. But it is impossible to reconcile the vary- 
ing size of hundreds to any single hypothesis. The eouuty 
of Sussex contains sixty-five, that of Dorset forty-three ; 
while Yorkshire has only twenty-six, and Lancashire but six. 
No difference of population, though the south of England 
was undoubtedly far the best peopled, can be conceived to 
account for so prodigious a dispai-ity. I know of no better 
solution than that the divisions of the north, properly called 
wapentakes,^ were planned upoa a different system, and ob- 
tained the denomination of hundreds incoiTectly after the 
union of ail England undei' a single sovereign. 

Assuming, therefore, the name and partition of hundreds 
to have originated iu tiie soutliem counties, it will rather, I 
think, appear probable that they contsuned only an hundred 
free families, including the eeorls as well as their landlords. 
If we suppose none but the latter to have been numbered, 
we should find six thousand thanes in Kent, and six thousand 
five hundred in Sussex ; a reckoning totally inconsistent with 
any probable estimate.^ But though we have little direct 
testimony as to tlie population of those times, there is one 
passage which falls in very suffioienlly with the former sup- 
position, Bede says that the kingdom of the South Saxons, 
comprehending SuiTey as well as Sussex, contaiued seven 

1 WHkloB, pp. 87, 136. TbB flmosr, n It would bo easy ta monUon par- 
tus, dcul'anSMMti°utnm emt."'"'""'" ridicubqB'! ""^ "' " °'^''^°" "" ^ 
' Legei Gdirurdi Ooa&ss. c. 33. 
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thousand fiimiltes. The county of Sussex alone is divided into 
sixty -five hundreds, which comes at least close enough to prove 
that free families, rather than proprietors, were the subject 
of that numeration. And this ia the interpretation of Du 
Cange and Muratori as to the Gentense and Decanise of their 
own ancient laws. 

I c^inot but feel some doubt, notwithstanding a passage 
in the laws ascribed lo Edward the Confessor,' whettier the 
tjthing-mfui ever possessed any judicial magisti-acy over his 
small district. He was, more probably, little different from a 
petty constable, as is now the case, I believe, wherever that 
denomination of office is preserved. The court of the hun- 
dred was held, as on the continent, by its own centenarius, or 
hundred-man, more ofleu called alderman, and, in the Nor- 
man limes, bailiff or constable, but under the sheriff's writ. 
It is, in the language of the law, the sheriffs toum and leet. 
And in the Anglo-Saxon age it was a cotirt of justice for 
suitors within the hundred, though it could not execute its 
process beyond that limit. It also punished small offences, 
and was intrusted with the " view of frank-pledge," and the 
maintenance of tlie great police of mutual surety. In some 
cases, that is, when the hundred was competent to render 
judgment, it seems that the county-court could only exercise 
an appellant jurisdiction for denial of right in the lower tri- 
bunal. But in course of time the former and more cele- 
brated court, being composed of far more conspicuous judges, 
and held before the bishop and the earl, became the real ar- 
biter of important suits ; and the court-leet fell almost entirely 
into disuse as a civil juriadietion, contenting itself with pun- 
ishing petty offences aad keeping up a local police.^ It was, 
however, to the county-court that an English free- county- 
man chiefly looked for the maintenance of hia civil "'"''■ 
rights, la this assembly, held twice in the year by the 
bishop and the alderman,^ or, in hia absence, the sheriff, the 
oath of allegiance was administered to all firemen, fareacliea 
of the peace were inquired into, crimes were investigated, 

'IsgesMwaiillCoalbH.p.aOS. NDth- timea belongefl. Evcrj- county liad Its 
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and claims were determined., T assign all these functions to 
the coanty-court upon the supposition that no other subsisted 
durmg the Saxon times, and that the separation of the 
shei-iff's tourn for criminal jurisdiction had not yet taken 
plaee ; which, however, I cannot pretend to determine.* 

A very ancient Saxon instrument, recording a suit in the 
BBit iQ uie county-court under the reign of Canute, has been 
Mnnty. published by Hickes, and may be deemed worthy 
of a literal translation in this place. " It is made 
known by this writing that in the ahiregemot (county-court) 
held at -AgelnoOies-stane (Aylston in Herefordshire) in the 
reign of Canute there sat Athelstan the bishop, and Eanig 
the aldei-man, and Edwin liis son, and Leofwia Wulflg's sonl 
Mid Thurkil the White and To% came there on the king's 
business ; and there were Bryning the sheriff, and Athel- 
weard of Frome, and Leofwin of Frome, and Goodrie of 
Stoke, and all the thanes of Herefordshire. Then came to 
the mote Edwin son of Enneawne, and sued his mother for 
some' lands, called "Weolintun and Cyrdeslea. Then the 
bishop asked who would answer for his mother. Then an- 
swered Thurkil the White, and said that he would, if he 
knew the facts, which he did not. Then were seen in the 
mote three thanes, that belonged io Feligly (Pawley, five 
miles from Aylston), Leofwin of Frome, iEgelwig the Bed, 
and Thinsig Stwgthmaa; and they went to her, and inquired 
what she had to say about the lands which her son claimed. 
She said that she had no land which belonged to him, and fell 
into a noble passion against her son, and, calling for Leofleda 
her kinswoman, the wife of Thurkil, thus spake to her before 
them : ' Tliis is Leofleda my kinswoman, to whom I ^ve my 
lands, money, clothes, and whatever 1 possess after my life : ' 
and this said, she thus spake to the thanes; ' Behave like 
thanes, and declare my message to all the good men in the 
mote, and tell them to whom I have given my lands 
and all my possessions, and nothing to my son;' and bade 
them be witnesses to this. And thus ihey did, rode to the 
mote, and told all the good men what she had enjoined them. 
Then Thurkil the White addressed the mote, and requested 
all the thanes to let his wife have the lands which her kins- 
woman had given her ; and thus they did, and Thurkil rode 
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to tlie cliurch of St. Ethelbert, wish the leave and witness of 
aU the people, and had lliis inserted in a book in the 
church." ' 

It may be presumed from the appeal made to the thanes 
present at the county-court, and is confirmed by other ancient 
authorities,^ that all of them, and they alone, to the exclusion 
of inferior freemen, were the judges of civil conti-oversies. 
The latter indeed were called upon to attend its meetings, or, 
in the language of our pi-esent fetw, were suitors to the coui-t, 
and it was penal to be absent. But this was on account of 
other duliea, the oath of allegiance which they were to take, 
or the fi-ank-pledges into which they were to enter, not in 
order to exercise any judicial power ; unless we conceive that 
the disputes of the ceorls were decided by judges of their 
own i-ank. It is more important to remark the crude state 
of legal process and inquiry which this instrument denotes. 
Without any regular method of instituting or conducting 
causes, the county-court seems to have had nothing to i-ecom- 
mend it but, what indeed is no trifling matter, its security 
from corruption and tyranny ; and in the pmctieal jurispru- , 
dence of our Saxon ancestors, even at the beginning of 
the eleventh century, we perceive no advance of civility and 
skill from the state of theii- own savage pi-ogenitoi-s on the 
banks of the Elbe. No appeal could be made to the royal 
tribunal, unless justice was denied in the county-court.* 
This was the great constitutional judicatui-e in all questions 
of civil right. In another 'instrument, published by Hiekes, 
of the age of Ethelred II., the tenant of lands which were 
claimed in the king's court refused to submit to the decree of 
that tribunal, without a regulai- trial in the county ; which 
was accordingly granted.^ There were, however, i-oyal 
judges, who, either by way of appeal from the lowei- courts, 
or in excepted eases, formed a paramount judicature; but 
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Low tlieir court was composed under tlie Anglo-Saxon sover- 
eigns I do not pretend to assert.^ 

It bad beea a prevailing opinion that trial by jury may be 
Trial by refevrcd to the Anglo-Saxon age, and common 
Jury. tradition bas ascribed it to tbe wisdom of Alfred. 

In sucb an historical deduction of the English government as 
1 have attempted, an inslifution so peculiarly characteristic 
deserves every attention to ifs oti^n ; and I shall, therefore, 
produce the evideuce which has been supposed to bear upon 
(this most eminent part of our judicial system. , The first text 
of the Saxon laws which may appear to have such a mean- 
ing is in those of Alfred. ("If any one accuse a king's thane 
of homicide, if he dare to purge himself (ladian), let him do 
it along with twelve king's thiines." "If any one accuse a 
thane of less rank (Isessa maga) than a king's thane, let him 
purge himself along with eleven of his equals, and one king's 
thane." ' This law, which Nicholson contends to mean nodi- 
ingbut trial by jury, has been referred by Hickes to that 
ancient usage of compurgation, where the accused sustained 
his own oath by those of a number of his fiiends, who 
pledged lieir Imowledge, or at least their belief, of his inno- 

In the canons of the Northumbrian clergy we read as fol- 
lows : " If a king's thane deny tliis (the pi-aciiee of heathen 
superstitions), !et twelve be appointed for him, and let him take 
twelve of his kindred (or equals, maga) and twelve British 
strangely ; and if lie f^l, then let him pay for his breach of 
law twelve half-marcs : If a landholder (or lesser thane) 
deny the chaise, let as many of his equals and as many 
strangers be taken as for a royal thane ; and if he fail, let 
him pay sis half-marcs : If a ceorl deny it, let as many of 
his equals and as toany strangers be taken for him as for the 
others; and if he fail, let him pay twelve orte for his bveach 
of law."* It ia difScult at first sight to imagine that these 
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thirty-six so selected were merely compurgators, since it 
seera.3 abauni that the judge should name indifferent persons, 
wlio without inquiry were to make oath of a party's iniio- 
cence. Some have therefore conceived that, in this and 
other instances where compurgators ai-e mentioned, they 
were virtually jurors, who, before attesting the facta, were to 
inform their consciences by investigating them. There are 
however passages in the Saxoa laws neai-ly pavaliel to that 
just quoted, which seem incompatible with this interpreta- 
tion. Thus, by a law of Athelslan, if any one claimed a stray 
ox as his own, Ave of his neighbors were to be assigned, ol 
whom one was to maintain the claimant's oath.^ Perhaps, 
the principle of these regulations, and indeed of the whole 
law of compurgation, is to be found in that stress laid upon 
general character which pervades the Anglo-Saxon jurispru- 
dence. A man of ill repatalion was compelled to undergo a 
triple ordeal, ia etaes where a single one sufficed for persons 
of credit ; a provision rather inconsistent with the trust in a 
miraculous interpoMtion of Providence which was the basis 
of that superstition. An^'the law of frank-pledge proceeded 
upon the maxim that the best guartmtee of every man's obe- 
dience to the government was to be sought in the confidence 
of his neighbors. Hence, while some compurgators were to 
be chosen by the sheriff, to avoid pai'iiality and collusion, it 
was still intended that they should be residents of the vicin- 
age, witnesses of the defendant's previous life, and competent 
to eslinmte the probability of his exculpatory oath.v For 
the British strangers, in the canon quoted above, were 
certainly the original natives, more intermingled with their 
conquerors, probably, in the provinces north of the Humber 
than elsewhere, and still denominated strangers, as the dis- 
tinction of races was not done away. 

If in this instance we do not feel ourselves warmnted to 
infer the existence of trial by jury, still less shall we find 
even an analogy to it in an article of the treaty between 
England and "Wales during the reign of Ethelred IL 
" Twelve persons skilled in the law, six English arid six 
Welsh, shall instruct the natives of each count^, on pain of 
forfeiting their possessions, if, except through ignorance, they 
give false information." ^ This is obviously but a regulation 
intended to settle disputes among the "Welsh and English, to 

1 L«g{fl AQi^lauJ, p. fiS : l£gee EtLelreOi, p. 125. 
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which their ignorance of each other's cnsfoms might give 

By a law of the same prince, a conrt was to be held in 
every wapentake, where the sheriiF and twelve principal 
thanes should swear that they would neither acquit any 
criminal nor convict any innocent pei'Son.^ It seems more 
pi-ohable that these thanea were permanent assessors to the 
sheriff, lilie the scabini so irequently mentioned in the early 
laws of France and Italy, than jurors indiscriminately selected,- 
This passage, however, is stronger than those which have 
been already adduced; and it may be thought, perliaps, with 
justice, that at least the seeds of our present foi-m of trial 
are disco bl t Ii the History of Ely we twice read 
of pleas 1 Id b f t ty-four judges in the court of Cam- 
bridge ; h h ms t have been formed out of several 
neighbo a^ h 1 ds 

But th at app oach to a regular- jury which has 
been pre d anly memorials of the Angio-Saxon 

age occurs tl h story of the monastery of Eamsey. A 
controversy i-elating to lands between that society and a cei-- 
tam nobleman was brought into the county-court, when each 
pai-fy was heai-d in his own behalf. After tliis commence- 
ment, on account probably of the length and difficulty of the 
investigation, it was referred by the court to thirty-six thanes, 
equally chosen by both sides.'' And here we begin lo per- 
ceive the manner in which those tumultuous assemblies, the 
mixed body of freeholders in their county-court, sJid gradu- 
ally info a more steady and more diligent tribunal. But ihis 
■was not the work of a single age. In tlie Conqueror's reign 
we lind a proceeding very similaj- to the case of Kamsey, m 
which the suit has been commenced in the county-court, be- 
fore it was found expedient to remit it to a select body of 
freeholders. In the reign of 'William Rufiis, and down to 
that of Henry II., when the trial of writs of right by the 
gi'and assize was introduced, Hickes baa discovered other in- 
stances of the original usage,* The language of Domesday 
Booii lends some confirmation to its existence at the time of 
tliat survey; and even our common legal expression of trial 
by the country seems to be derived from a period when the 
form was literally popular. 

' Li^ea Bthclredi, p. 3]7. » Hist. Eimsey, id. p, 416. 
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Bi comparing the various passages wliieh I have quoted it 
is impossible not to he Btruck with the preference given to 
twelve, or some multiple of it, in fixing the numher either of 
judges or compurgators. Tliis was not peculiar to England. 
Spehiian has produced several instances of it in the early 
German laws. And that numher seems to iiave beea re- 
garded witli equal veneration in Seandiaavia.^ It is very 
immaterial from what caprice or superstition this predilection 
arose. But its general prevalence shows that, iu searching 
for the origin of trial hy jury, we cannot rely for a moment 
upon any analogy which the mere number affords. I am in- 
duced to malce this observation, because some of the pas 
sages which, have been alleged by eminent men for lie pur- 
pose of establisJung the existence of that institufion/ before 
the conquest seem to have little else to support thera,^ 

Thei'e is certwnly no part of the Anglo-Saxon polity which 
has attracted so much the notice of modern times ^^^ ^ 
as the law of 'frank-pledge, or mutual responsi- frank- 
bility of the members of a tything for each other's s'"^- 
abiding the course of justice. This, lilce the distribution of 
hundreds and tythings themselves, and like trial by jury, has 
been generally attributed to Alfred; and of this, I suspect, 
we must also deprive him. It is not surprising that the great 
services of Alfred U> his people in peace and in war should 
have led posterity to ascribe every iastitotion, of which the 
beginning was obscure, to his conliivance, till his fame has 
become almost as fabulous in legislation as that of Arthur in 
arms. The English nation redeemed from servitude, and 
theii" name ft^m extinction ; the lamp of learning refreshed, 
when scarce a glimmer was visible ; the watchful observance 
of jastice andpublic order; these aj^ the genuine praises of 
Aiired, and entitle him to the rank he has always held in 
men's esteem, as the best and greatest of English kings. But 
of his legislation there is little that can be asserted with suf&- 
dent evidence ; the laws of his time that remain are neithei" 
numerous nor particularly interesting ; and a loose report of 
late writers is not sufficient to prove that he compiled a dom- 
hoe, or general code for the government of his kingdom. 

An ingenious and philosophical writer has endeavored 1« 

1 Spelmiin'H aiosBBJT, TOO. Jurata; Da vol. ixxl. p. IIB— n most leunud tmd 
' ' 'a [Note VIIi'.] 
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found flic ]aw of frank-pledge upon one of ,tlio g al t nn 
ciplea to which he always loves to recur. "If e iook upon 
a tything," he says, " as regularly composed f t n f mil 
this bi-anch of its police will appear in the h h t d gr 
artificial and singular ; but if ive consider that o ty a f 
the same extent with a town or village, we h 11 fi d that 
such a regulation is conformable to the general -a a^ * ^ 
barous nations, and is founded upon their common notions of 
justice."* A variety of instances are then brought forward, 
drawn from the customs of almost every part of the world, 
wherein the inhabitants of a district have been made answer- 
able for crimes and injuries imputed to one of them. But 
none of these fuUy resemble the Saxon institution of which 
we are treating. They relate either to the right of reprisals, 
eiermed with respect to the subjects of foreign countides, or 
to (he indemnification exacted from the district, as in our 
modem statutes which give an action in certain cases of fel- 
ooy against the hundred, for crimes which its internal police 
was supposed capable of preventing. In the Irish custom, 
indeed, which bound (he head of a sept to bring forward every 
one of his kindred who should be chaiged with any heinous 
crime, we cerlajniy perceive a strong analogy to tlie Saxon 
kw, not as it latterly subsisted, but under one of its prior 
modifications. For I think that something of a gradual pre 
gression may be traced to the history of tliis famous police, 
by following the indications afforded by those laws through 
which alone we become, acquainted with its existence. 

The Saxons brought with them from their original forests 
at least as much roughness as any of the nations which over- 
turned the Soman empire ; and their long struggle ■ftith the 
Britons could not contribute to polish their manners. The 
royal authority was weak ; and little had been learned of that 
regular system of government which the Franks and I/om- 
bards had. acquired from the provincial Romans, among whom 
they were mingled. Ho people were so much addicted to 
robbery, to riotous frays, and to feuds arising out of family 
revenge, as the Anglo-Saxons. Their statutes are filled with 
complaints that the pubUc peace was openly violated, and 
with penalties which seem by their repetition to have been 
disregarded. The vengeance taken by the kindred of a 
murdered man was <t sacred rigiit, which no law ventured to 

1 Millar OQ the English Qavernuunt, lol. !. p. IBS 
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forbid, though it was limited by those which established a 
composition, and by those which protected the family of the 
murderer from theii- resentment. Even the author of the laws 
ascribed to the Confessor speaks of this family warfare, where 
the composition had not been paid, as perfectly lawful.' But 
flie law of composition tended probably to increase the num- 
ber of Climes. Though the sums imposed wei-e sometimes 
heavy, men paid them with the help of their relations, or 
entered into voluntary associations, the purposes whereof 
might often be laudable, but which were certainly susceptible 
of this kind of abuse. And many led a life.of rapine, form- 
ing large parlies of ruffians, who committed murder and 
robbery with little dread of punishment 

Against this disorderly condition of society, the wisdom o£ 
our English kings, with the assistance of their great councils, 
was employed in devising remedies, which ultimately grew 
up into a peculiar system. No man could leave the shire to 
which he belonged without the permission of its alderman.' 
No man could be without a lord, on whom he depended; 
though he might quit hia present patron, it was under the 
condition of engaging himself to another. If he foiled ia 
this, his kindred were bound to present him in the county- 
court, and to name a lord for him themselves. Unless this 
were done, he might be seized by any one who met him as a 
robber." Hence, notwithstanding the personal liberty of the 
peasants, it was not very practicable for one of them to quit 
his place of residence., A stranger guest could not be received 
more than two nights as sucli ; on the third the host became 
responsible for his inmate's conduct* 

The peculiar system of frank-pledges seems to have passed 
through the following veiy gradual stages. At first an accased 
person was obliged' to find bail for standing hia trial.° At a 
subsequent period his relations were called upon to become 
sureties for payment of tJie composition and other fines to 
which he was liable.* They were even subject to bo im- 
prisoned until payment was made, and this imprisonment was 
commutable for a certain sum of money. The next stage 



S Leges Lothaill [rogia CantUl, p 8. 
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was to mate persons already convicted, or of suspicions re- 
pute, give sureties for their future beliayior.i' It is not till 
the reign of Edgar that we find the first general law, which 
places every mtui in llie condition of the guilty or suspected, 
and compels liim to find a surety, who shall be responsible 
for hia appearance when judicially summoned-^ This is per- 
petually repeated and enforced in later statutes, during his 
reign and that of Ethelred. FinaUy, tiie laws of Canute 
declare the necessity of belonging to some hundred and tytii- 
ing, as well as of providing sureties)* and it may, perhaps, 
be mfen-ed that.the custom of rendering every member of a 
tytiimg answerable for the appearance of all the rest, as it 
existed after the conquest, is as old as the reign, of this Danish 
monai-ch. 

It is by no means an accurate notion which the writer to 
whom I have already adverted has conceived that " the mem- 
bers of every ty th ing were responsible for the conduct of one 
another; and that the society, or their leader, might be pros- 
ecuted and compelled to make reparation for an injury com- 
mitted by any individuaL" Upon this false apprehension of 
fiie_ nature of frank-pledges the whole of his analogical rea- 
sonmg is founded. It is indeed an error very current in 
popular ti-eatises, and which might plead tiie authority of 
mme whose professional learning should have saved them 
irom so obvious a misstatement. But in fact the members of 
a tything were no more than perpetual bail for each other. 
"The greatest security of (he public order (says the laws 
ascribed to the Confessor) is that every man must bind him- 
self to one of those societies which the English in general 
^ freeholds, and the people of Yorkshire ten men's tale."* 
This consisted in the responsibility of ten men, each for the 
other, tiiroughout every village in the kingdom ; so that, if 
one of the ten committed any fault, the nine should produce^ 
him in justice ; where he should make reparation by his own 
property or by pei-sonal punishment If he fled from justice, 
a mode was provided according to which the tything might 
clear themselves from participation in liis crime or escape ; in 
default of such exculpation, and the malefactor's estate prov- 
mg deficient, they wei'e compelled to make good the penalty. 
And it ia equally manifest, from every other passage in which 
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mention is made of this ancient institution, that flie obligation 
of the tything was merely that of permanent bail, responsible 
only indirectly for the good behavior of their membera. 

Every freeman above tlie age of twelve ymrs was required 
to be enrolled in some tytliing.^' In order to enforce this 
essential part of police, tiie courts of the toum and leet were 
erected, or rather perhaps separated from that of the county. 
The periodical meetings of these, whose duty it was to inquire 
into the state of tythings, whence they were called the viev? 
of frank-pledge, are regulated in Magna Charta, But this 
custom, which seems to have been in full vigor when Brac- 
ton wrote, and is enforced by a statute of Edward II., gradu- 
ally died away in succeeding times.^ According to the laws 
ascribed to the Confessor, which are perhaps of insufBcient 
authori^ to fix the existence of any usage before the Con- 
quest, loi-ds who possessed a baronial jurisdiction were per- 
mitted to keep their military tenants and the servants of 
their household under their own peculiar frank-pledge.' Nor 
was any freeholder, in the age of Bracton, bound to be en- 
rolled in a tything,' 

It remains only, before we conclude this sketch of the 
Aiiglo-Saxou system, to consider the once famous Fenaai ten- 
question respecting the establishment of feudal "™°' wiwtiiei 
tenures in England before the Conquest. The ^"^n- 
positlon asserted by Sir Henry Spelman in his *'^'' 

1 Leges Cnnutl, p. 136. It Is Terr remarkable that Hiere Is no 

" Stat. 13 E. n. Traces of Uia actual appeaianco of ths Irank-pleite in thai 

Tlew of frank-pledee appear in Cornnall part of Bi^lanS wIiLoh had fbrmeil the 
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GlosBary, that lands were not held feudally before that period, 
having been denied by the Irish judges in tfie great case of 
tenures, lie was compelled to di-aw up his treatise on Feuds, 
in which it is more fully maintained. Several other writers, 
especially Hickes, Madox, and Sir Martin "Wright, have 
taken the same side. But names equally respectable might 
be thrown into tlie opposite scale ; and I think the prevailing 
bias of modern antiquaries is in favor of at least a modified 
affirmative as to this question. 

Lauds are commonly supposed to have been divided, 
among the Anglo-Saxons, into boeland and folkland. The 
former was held in full propriety, and might be conveyed by 
hoc or written grant ; the latter was occupied by the common 
people, yielding rent or other service, and perhaps without 
any estate in the land, but at the pleasure of the owner. 
These two species of tenure might be compared to fi-eehold 
and copyhold, if the latter had retained its original depend- 
ence upon the will of the lord.' Boeland was devisable by 
will; it was equally shared among the children; it was capa- 
ble of being entsuled by the person under whose grant it was 
originaily taken ; and in case of a treacherous or cowardly 
desertion from the ai-my it was forfeited to the crown.^ But 
a different theory, at least as to the nature of folkland, has 
lately been maintained by writera of very great authority.' 

It is an improbable, and even extravagant supposition, that 
all these hereditary estates of the Anglo-Saxon freeholders 
were originally parcels of the royal demesne, and conse- 
quently that the king was once die sole proprietor in his 
kingdom. Whatever partitions were made upon the con- 
quest of a British province, we may be sure that the shares 
of the army were coeval with those of the general. The 
great mass of Saxon property could not liave been held by 
actual beneficiary grants from the crawn. However, the 
TOyal demesnes were undoubtedly very extensive. They 
continued to be so, even in the lime of the Confessor,' after 
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the donations of his predecessors. And several inatrumenta 
granting lands to indiyiduala, besides those in favor of the 
chui-ch, are extant. These are generally couched in that 
style of full and unconditional conveyance which is observa- 
ble in . all such charters of the same age upon the continent. 
Somfe exceptions, however, occur ; the lands bequeathed by 
Alfi-ed to certain of his nobles were to return to his fenuly 
in default of male heirs ; aad Hickes is of opinion that the 
royal consent, which seems lo have been required for the 
testamentary disposition of some estates, was necessary on 
account of their beneficiary tenure.' 

Al] the freehold lands of England, except some of those 
belonging lo the church, were subject to three great public 
burdens ; military service in the king's expeditions, or at 
least in defensive war,° the repair of bridges, and that of 
royal fortresses. These obligafions, and especially the fli^ 
have been sometimes thought to denote a feudal tenure. 
TThere is, however, a confusion into which we may fall by 
not sufficiently discriminating the rights of a king as chief 
lord of his vaasals, and as sovereign of his subjects. In 
every country the supreme power is entitled to use the arm 
of each citizen in the public defence. The usage of all na- 
tions agrees with common reason in establishing this great 
principle. There is nothing therefore pecuharly feudal in 
this militaiy service of landholders ; it was due from the 
alodial proprietoi's upon the continent ; it was derived from 
their German aueeslora ; it had been fixed, probably, by the 
legislatures of the Heptarchy upon the first settlement in 
Britain. 

It is material, however, to observe that a thane forfeited 
his hereditary freehold by misconduct in battle: a penalty 
more severe than was inflicted upon alodial proprietors on the 
continenL We even find in the earliest Saxon laws that the 
sithcandman, who seems to have corresjwnded to the inferior 
thane of later times, forfeited his land by neglect of attend- 
ance in war; for which an alodialist in France would only 
have paid his heribannum, or penalty.' Nevertheless, as the 
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policy of different states may enforce tlie duf'es of bje ti 
by more or lews severe sanctions, I do ot li.no v tl at a la i 
forfeiture in such cases is lo be cons de ed is pos t ely m 
plying a feudal tenure. 

But a much stronger presumption s afford 1 bv pas ages 
that indicate a mutual relation of lord and va il anon^ the 
free proprietors. The most powerful s Ije la ha e not a 
natural right to the service of other f eeme B t n the 
laws enacted during the Heptarchy we find that the b the nd 
man, or pe«y genUeman, might be de^ ea 1 nt on a uj e lor 
lord.^ This is more distinctly expressed u some e cles a t 
cal canons, apparently of the tentli eentuiy, which distinguish 
the kin^s thane from the landholder, who depended upon a 
lord,' Other proofs of this might be brought from the Anglo- 
Saxon laws,' It is not, however, sufficient to prove a mutual 
relation between the higher and lower order of gentry, in 
order to establish the existence of feudal tenures. For this 
relalion was often personal, as I have mentioned more fully 
in another place, and bore the name of commendation. And 
no nation was so rigorous as the English in compelling every 
man, from the king's thane to the ccorl, to pkce himself 
under a lawful superior. Hence the question is not to be 
hastily decided on the credit of a few passages that expresa 
this gradation of dependence ; feudal vassalage, the object of 
our inquiry, being of a rea^ not ^personal nature, and result- 
ing entirely from the tenure of particular lands. But it is 
not unlikely that the personal relation of client, if I may use 
that word, might in a multitude of cases he changed iato that 
of vassal. And certainly many of the motives which oper- 
ated in Prance to produce a very general commutation of 
alodial into feudal tenure might have a similar influence in 
England, where the disorderly condition of society made it 
the interest of every man to obtain tlie prol«etion of some 
potent brd. 

The word thane corresponds in its derivation to vassal ; and 
tiie latter term is used by Asserius, the contemporary biog- 
rapher of Alfred, in speaking of the nobles of that prince.* 

' p. 71, li, 14fi.' the irora Vssaalta.' " qn™ il Nortmin- 

VmaaHia. p, 168, NobllM Voffflsii Su- "tm word rnssDifuj occurs not only in 
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In their attendance, too, upon the royal court, and the fidelity 
which was expected froia them, the king's thanes seem ex- 
actly io have resemhled tliat class of followers who, under 
different appellations,, were the guards as well as courtiers 
of the Frank and Lombard sovereigns. But I have remark- 
ed that the word lliane ia not applied to the whole body of gen- 
try in the more ancient laws, where lie word eorl is opposed 
to the ceorl or rotmiei-. and that of sitkcundman ' to the royal 
thane. It would be too much to infer, from the extension of 
this latter word to a large class of persons, that we should in- 
terpret it with a dose attention to etymology, a very uncor- 
tain guide in almost all investigations. 

For the age immediately preceding the Norman invasion 
we cannot have recourse to a better authority than Domes- 
day Book. That incomparable record contains the names of 
every tenant, and the conditions of his tenure, under the Con- 
fessor, as well as at the time of its compilation, and seems to 
give little countenance to the notion that a radical change in 
the system of our laws had been effected during the mtervaJ. 
In almost every page we meet with tenants either of the 
erown or of other lords, denominaled thanes, freeholders (hberi 
homines), or socagers (socmanni). Some of these, it is stated, 
might sell their lands to whom they pleased ; others were re- 
stricted from alienation. Some, as it is expressed, might go 
with their lands whither they would j by which I understand 
the right of commending themselves to any patron of their 
choice. These of course could not be feudal tenants in any 
proper notion of that term. Others could not depart from the 
lord whom they served; not, cert^niy, that they were per- 
sonally bound to the soil, but that, so long as tliey relained it, 
the seigniory of the superior couid not be defeated.* But I 
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am not aware that military service is specified in any in- 
stance to be due from one of these tenants ; lliough it is diifi- 
oult to speak as to a negative proposition of this kind with 
any conftdence. 

No direct evidence appears as to the ceremony of homage 
01- the oath of fealty before tlie Conquest. The feudal ex- 
action of aid in certain prescribed cases seema to have been 
unknown. Still less could those of wardship and mai'riage 
prevail, which were no genei-a! parts of the great feudal sys- 
tem. The English lawyei-s, through an imperfect acquMnt- 
ance with the history of feuds upon the continent, have treat- 
ed these unjnst innovations as if they had formed esseatiai 
parts of the system, and sprung naturally from the relation 
betvreen lord and vassaL And, with reference to the pres- 
ent quesiion, Sir Henry Spelman has certainly laid too much 
stress upon them in concluding that feudal tenures did not 
exist among the Anglo-Saxons, because their knds wei-e not 
in ward, nor their pei^sons sold in mamage. But I cannot 
equally concur with this eminent person in denying the ex- 
istence of reliefe during the same period. If the heriot, 
which is first mentioned in the time of Edgar* (though it 
may probably have been an established cuslom long before), 
were not identical with the relief, it bore at least a very 
fitroDg analogy to it; A charter of Ethelred's interprets one 
word by the other.'' In the laws of WiUiam, which reenaet 
those of Canute concerning herJots, the term relief is em- 
ployed as synonymous." Though the heriot was in later 
times paid in chattels, the relief in money, it is equally true 
that originally the law fixed a sum of money in certain cases 
for the hei-iot, and a chattel for the relief. And the most 
plausible distinction alleged by Spelman, that the heriot is by 
law due from the personal estate, but the relief from the heir, 
seems hardly applicable to that remote age, when the law 
of succession as to real and personal estate was not dif 
ferent. 

It has been shown in another place how the right of ter- 
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ritorial jurisdiction was generally, and at last inseparably, 
connected with feudal tenure. Of this right we meet fre- 
quent instances in the laws and records of the Angb-Sasons, 
thougli not in those of an early date. A charter of Edred 
grants to the monastery of Croyland, soe, sac, toU team, and 
iniangthef : words which generally went together in the de- 
scription of these privileges, and signify the right of holding 
a coiu-t to which ai freemen of the territory should repsur, of 
deciding pleas therein, as weU as of imposing amercements 
according to law, of taking tolls upon the sale of goods, and 
of punishing capitally a thief talien in the fact within the 
limits of the manor.^ AnoUier charter from tie Confessor 
grants to the abbey of Eamsey similar rights over all who 
were suitors to the sheriff's court, subject to militai7 service, 
and capable of landed possessions j that is, as I conceive, all 
who were not m sei-vitude.'' Ey a law of Ethelred, none but 
the king could have jurisdiction over a royal thane.' And 
Domesday Book is fiill of decisive proofs that the English 
lords had their courts wherein they rendered justice to their 
suitors, like the continental nobility : privileges which are 
noticed with great precision in that record, as part of the 
statistical survey. For the right of jurisdiction at a time 
when punishments were almost wholly pecuniary was a mat- 
ter of property, and sought from motives of rapacity as well 
as pride. 

"Whether therefore the law of feudal tenures can be said 
to have existed in England before the Conquest must be left 
to every reader's determination. Perhaps any attempt to 
decide it positively would end ia a vei-bal dispute. In trac- 
ing the history of every political institution, three things are 
to be considered,' the principle, the form, and the name. The 
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last will probably not be found in any genuine Anglo-Saxon 
record.* Of the form or the peculiar ceremonies and iuci- 
denfs of a regular fie^ there is some, though not much, ap- 
pearance. ■ But those who reflect upon the dependence in 
which free and even noble tenants held their estates of other 
Bubjects, and upoa the privileges of territorial jurisdiction, 
will, I tiink, perceive much of the intrinsic character of the 
feudal reiatioa, though ia a less mature and systematic shape 
than it assumed after the Norman conquest." 

1 Feodum tnioe occnta in Uib tesla- stai alodial. Talnl lei est, says b cu- 



mnoii mow coneoDBut loAl&ca'a pnie- uisnAt, ttiBl is, perhauB, bound lo 

One to employ hia own lai^uage. duties ImpUM by (be deed which ck 

* It will probably be neiet Ulsputed bis enlntea),— et at Ita fiiclat pro 1 
■ISaln thuc Iftiida we™ granted by a mill- eai, ecillcet eipadiUonom baMiiUtt 
tMj tenure belbte the Conquest. Thus, Mgholair-. Kf i1o mniii^ i.^^. m 

laiiBofConute(o.78>: — "And'theman ic. p. 

irho Bhall Use itma his lord or from bis koown i 

eomnde bj resKin oT hIa cowardice, be It witb ott 

In Ibe EblpTrid, be It In the iMuUVrd, be srant or 

let him tbrOlt ^1 he owns, sod liis own We may 

ttft,' and let tba kicd Bdse bis possa- Insnppc 

sloiis, and his Und wbicb be piciiously Englind 

give him ; and if ba have bSoland, let ma n good deal like tboso in France 

that go Into tba king's bands." Anident under OharlemngDe or Cbatles the Bald,— 

Laws, n. 180, And we read of lands an alodliJ t™nk with numerous bmnehes 

cidled hiaforilsgifa, lord's ^ft. Leges of feudal beneflce grafted ioto it. But 

Ettaelred I., AnmntLaws, p. 12!j. Ent the convusjon of tl^ one mode of tenare 

baiediliLry ; (hey were whit \ias called iota not appear by evidence to bure pre 

on the coDtlneDt pneatarire, granted toi railed on IMa side of the channel, 

life or for B certidn term; and this, as IwUl only aad here that Mr. Spenee, 

it appears M ™e> ""I Have bean the an authority of great weight, malnt^nsa 

• Mr. Kemblo baa printed a chBiter of CenuK king of Mercta to (he abbey of 
Abingdon, In SaO without the asterisk of aonrionsneaa (Cadex BiplDm. 1. 289); and 
It is quoted by Sir T. Palgtate (yol. 1. p. 168) in proof of mllilaiy tenures. The ei- 
pies^on, howeier, espedlUoneai cum duodeclm vasialiis, at lotidom saa-lsesetreaat, 
■eeou not a little against Its antheuUr^ty. The Ibnner has obserred that the testa- 
lord, oooCa'D B clause of gnat Inteceet ; namely, an earnest prayer to the lord that 

person oflnfluenoeabaut^uftirlnterecsslDn on the tealaUr's behalf.' And hence 
he idfijTS that, "as no man supplicates for tluit which he la of bis own right en 
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lona. p. 48. ThU le a suljeot on whioli tecime t&e aristoor.tie princrpio conlA 
t 19 hard to lay down a doflaits Una. not lie incorppmted irtth thnt of despot- 



republic onduredf and which wfis lncoj> oristocnuy hod rendoFed dcEpotlsm no 
potatedwUlittie prlnolplea ofdeHpotUm longer joBBible, [IMJ.J 
indoducad duiiiiff th« emfdre." It la 
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THE ANGLO-NORMAN CONSTITUTION. 

The Awrlo^orman OanBtltntbD — Caubss of tiie OtmaitBtt — FoUay and Gbaractn 
ofiniUBm— bjaJ^xluui; — Is^ndiuUon of FendalSenicea— Dubnacsbetnewi 
tbs Feudal Oorariimflata of Fraboa and Engluid — GauBoa of the gnat Power of 
the flnt Naimsn EI119— AiblCcacy Chanoter of ttulr Gorerameae— Ehnt 
Ooanull — ^RodBtaiioaof ttteBarona to John — U^^ Oharbi'— Ita prioolpal Aj- 
adea— Rolm of Henry III. —The OonsUtutJDQ acqnliea a. more lilioal Charaotor 
— Judicial Sjelem of the Angjo-Korciaiis — Curia H^jg, Exchequer, ke. — Ei- 
tsblishmenl of the Common law — ila EEfeet in fillip the Constitution ~R«inark« 
on the Liaiits,liDii. of Aristacratical PriiUeges la Ijo^d. 

It is deemed by William of Malmsbury an extraordinary 
Cononestof ^'"'^ of PTOvideiice that tJie English should Iiave 
Bogians by given up all for lost after the battle of Hastings, 
WiCiam. ivliere only a small though bi'ave army had per- 
ished.^ It was indeed the conquest of a great kingdom by 
the prince of a single province, an event not easily pai'alleled, 
where the vanquished were httle, if at all, less courageous 
than their enemies, and where no domestic factions exposed 
the country to an invader. Yet William was so advan- 
tageously situated, that his success seems neither unaceoimt- 
ahle nor any matter of discredit to the Enghsh nation. The 
heir of the house of Cerdie had been already set aside at the 
election of Harold; and his youth, joined to a mediocrity of 
understanding which excited neither esteem nor fear,'' gave 
no encoiu^ement to the scheme of placing him upon the 
throne in those moments of imminent peril which Jbllowed 
the battle of Hastings. England was peculiarly destitute of 
a;reat men. The weali reigns of Ethelred and Edward had 
rendered the government a mere oligarchy, and reduced the 

Huutiugdan ra^a euxphatlcallj, MJlle- Seated by William nlth a hlndaesa 
pcrieoit domlnator Deua de gente An- contempt of hl3 ondcrstandlng ; &r ha 
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nobility into the Slate of relainera to a few leading Louses, 
the representatives of which wci-e evei-y way unequal to meet 
such aa enemy as the duke of Normandy. If indeed the 
coneurrent testimony of liistorians doea not exaggerate his 
forces, it may be doubted wheliier England possessed military 
resoui'ces sufficient to have resisted so numei-ous and well- 
appointed an army.' 

This forlorn state of the country induced, if it did not jus- 
tify, tfie measure of tendering the crown to William, which 
he bad a pretest or title to claim, arising from the intentions, 
perhaps the promise, perhaps even the testament of Edward, 
which had more weight in those times than it deserved, and 
waa at least better than the naked tide of conquest. And 
this, supported by an oath exactly similar to that tatenby the 
Anglo-Saxon kings, and by (he assent of the multitude, Eng- 
lish aa well as Normans, on the day of his coronation, gave as 
much appearance of a regular succession as the circumstances 
of the times wotdd permit. Those who yielded to such cir- 
cumstances could not foresee, and were uniriUing to anticipate, 

Kepoi-l of B CouiiMtUe of tbe Locds' toioe Ihea establiehed In NoriuaDd;, or 
Houso oo tbo Dimity of n l^r, to whLeh aoywhere elH. We npply thesa words to 
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the bitterness of that servitude which Wiiliam and iiis Nor- 
man followers were fo bring upon their country. 

The commencement of his administration was tolerably 
Bisconduot equitable. Though many confiscations took place, 
at Brat in orfer to grafify the Norman army, yet the mass 

moderate. ^j. pj^p^j.^^ ^^ -jgj^ jj^ jj^g jiajj^g ^f j\g former pos- 

sessoi's. Offices of high trust were bestowed upon English- 
men, even upon those whose family renown might have raised 
the most aspiring thoughts.' But partly through the inso- 
itbecomM Isiice and injustice of William's Norman vassals, 
mora tjnin- parfly through the suspiciousness natural to a mwi 
''^' conscious of hiiving overturned the national govem- 

mentjhis yoke soon became more heavy. The English were 
oppressed ; they rebelled, were subdued, and oppressed again. 
All their risings were without concert and desperate ; they 
wanted men fit to head them, and fortresses io sustain theii' 
revolt.^ After a very few yeare tbey sank in despair, and 
yielded for a century to the indignities of a comparatively 
small body of strangers without a single tumult. So possible 
is it for a nation to be kept in permanent servitude, even with- 
out losing its i-eputation for individual course, or ils desire 
i)f fi-eedom!* 

The tyranny of William displayed Jess of passion or inao- 

1 OMsTlcns VltiJis, p. G20 (in Da e<>oil it Id some detBil Aom tbe fbnnoT. 

OliedDB, Hist. Norm. Script). Ileiemrd uMnuifelj made his pesce nltli 

> Orderieua DoUces (he tmai of cnsfles Wimam, and iMoveted kis eBtale. Ac- 
In Boglana aa one noma why rebel- eording to Ingnlfua, La died peactaljlr, 
lions nen eaall; quelled, p. 6U. Fail- and ms burled st CrQyIand ; aecordlDg 
ing In their attempta aC s geuarons re- to O^mor, he waa assaadQ^ted in his 
flistanOB, tha Ttoj^Lsh. endeaTored to get honse by soma Normana. The latter ac- 
rid of their euemles bj BHBflHLuatloii, to eonnnis eenOroiecI by aufHirl; chronicler, 
whleh many Nonaans beouoe Tiotiraa. Item whom &n oxtraet Is glvea by Mr, 
miHam therefbce eniuted thatluevery Wright. A more detailed meoioh-DTHen- 
csee of munfar, whleh eCdotly meant the WMd (IM Sealla Harewaidl Saoanla) le 
hmiDg of ajiT one by HI unkziown band, found u the olmrtulaT^ of Sw^hem Ab- 
tbe boDilrad should be liabla la h fine, bey, now praerred In Fetecbanngh 



i should be liablo luHflnel bey, now proer , — ,— --^ 

EEB tb«' eould pnre the pecaon mnr- thednl, snd aSi to be u old aa tha 

<d to ba An Biigllaliman. Thla was twelfth centnry. Mr. Wrlsfat pabUshed 

a I . . -ipsnirliBtmisealled it in 1888, from aeopj In the library of 

igltahrj. Butfrom Trinity College. Cambriflge. If tbe an 

I., tile two nations tbor is to be hellered, lie tud coaversea 
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erery case of a freemaa murdered by per- tiriter appaan to al&ct a dlKrent orbln, 

sons unknown the hnniireil was tined- he Is too fall of Anglo-Saxon sympa^ias 

Beeho"everBHioton, 1. m. 0. 15. to bo diiguiaed ; and In (tat, he haa orl 

s Tha bnwe resistance of HerenEird In dsntly botromdgnallylhHneitBggarated 

the fens of LI nooln and Cambridge is well Ugi^nds, perhaps metrtn^, cnrFBQt among 

told by N, Thieiry, from Ingulf as aod the Bngllsli, es lo tha early lits of H«»- 
Bahnir. ConquSte d'Angtat. par " . . .: . ^ 

Hormauds, toI- U. p. 168, 'lurner 
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lence than of that indifference about human suffering whidi 
distinguishes a cold and far-sigh1«d statesman. Impressed by 
the frequeat risings of the English at the commencement of 
hie reign, and by the recollection, as one historian observes, 
that the mild government of Canute had only ended in the 
expulsion of the Daniah liae,^ ho formed the scheme of rivet- 
ing such fetters upon the conquei-ed nation, that all resistance 
should become impracticable. Those who had obtained hon- 
orable offices were successively deprived of them ; even the 
bishops and abbots of Enghsh birth were deposed ; ^ a stretch 
of power very singular in that age. Morcar, one of the most 
illusti'ious English, suffered perpetual imprisonment. Wal- 
{heoff; a man of equally conspicuous birth, lost his head upon 
a scaffold by a very harsh if not iniquitous sentence. It was 
so rare in those times lo inflict judicially any capitd punish- 
ment upon persons of such rank, tliat his death seems to have 
produced more indignation and despair in England than any 
single circumstance. The name of Englishman was turned 
into a reproach. None of that race for a hundred years were 
Kused to any dignity in the state or church." Then- language 

J S!?!?''"'''' P-iS*- m^. The English chunsUfcundhersele as it 

! HOTQdon, p^458. Tim was aom, „ero, nilh in uttadntea pBarsgeT But 

'?^'i!:'*™'"f ^h ^ that Hie streloh Mr. Tamoc, is hla nnul Bpiclt of puw 

totkin itf eoclesiastlHil m weU aa of m- olergy ; he cansKl aHgniS una othm to 

^■SL^ '»^ f^r"'\'i"'!.'^'.> ^' ^n^s^, ™d lie fllfea their ph^ 

Nokonsd; notmaulanding Ms distin- wllh mBH from NormanflyaBa France, 

gtuflhea name, aa Huj better thaaaa In- vhowere disUdTuiehedbytheeharacte^ 

trnafra bishop. He showod Lt9 MPOBant of plew, doaorous morals and n. lore of 

somi of the Bnglish naHon fn another Uierature. This niBvanre ™ (m hnpoi- 

iffid laMiar a siagoto manosr. They tint aMiUon to the cMiaatloa of the 

WWBtooMslTeh- prond of their naUooal laiana," &c. Hist, of IWlima. vol i n 

ma irh«o bHbarora ™na> fflimtej aiongb he wouW ha™ found 6y no means 

It^em. AngU intm quoa Tiflmua, so &TorablB an Mcoant of ths Noimau 

B^Hie fcrdgn prtati, ttuoBdra slbi in- pteiai™ in Ordcrious TOnlls, If he had 

BHtomintBanotoB quorum inoerta sunt readaftw pages hoyonJ the pasSMiB to 

merits. Thlsml^t^tniBeaoBgh; liut which he i^M la it cousonanttohta 

the BunemBasiiBiBJiouid have been me t. toricaljnstlostliaeii tlolentaotjlke tto 

•fflt, IBBU. The Norman bishops, and hierarchy, ahouU be spoken rflu a tone 

the primate espedaJly, Bet themselves to of prslse, which ths ^hole tenS of tho 

diaparase, .nd in toet to aispossea, St. psrVan^ oon.eysT 

Alahelm, St. Elftg, and, for anght we 8 Backet Is aaW to ha.ra hoanthefl™ 

kno™, St. S^lthln, at, tfcrburg, ft. Ebb, Ei^llshman who Hashed any insider 

and St. Alpbage : names, it must be able dignity. Lord Lytteltou's Hist, of 

'™'^' Henry n. Vol. 11. p. 2S. And Badmsr 

"That would ha.yo made Quiatillan aee'O'res that Henry I. would nol plaee 
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and tlie cliaractera in whict it was written were rejected aa 
barbarous; in all scliools, if we trust an auLhorilj often quoted, 
children were taught Frencli, and the laws were administered 
in no other tongue.' It is well known that this use of French 
in all legal proceedings lasfed till the reign of Edward III. 
Several English nobles, deapei-ate of the fortunes of their 
country, sought refuge in the court of Constantinople, and ap- 
proved their valor in the wars of Alexius against another 
Norman conqueror, scarcely less celebrated than Iheir own 
Hobert Gwiscard. Under the name of Varangians, those true 
and fdthful supporters of the Byzantine empire preserved to 
its dissolution their ancient Sason idiom.* 

An extensive spoliation of property accompanied these 
revolutions. It appears by tbe great naiion^ survey of 
Domesday Book, completed near the close of the Conqueror's 
reign,* that the tenants in capite of the crown were generally 

1 IngnlfDB, p. 61. Tantam tnuo An- IflhaTBrigMly traoBlatocl.ln the teit 

nwjto poUennl, de dgultuHbua repelte- ista-erl, ths'&lsehooA Is maniliisti since 
baDtnr^ et mnlco mlnua baUteB ^iaol- CbelawaweteadmlalsEeredln thecouDty 
g/BOTR dfl qoaADU^na AM aibtlane, qdes and huadreil courts, juid f»rbifnTj not 
enbwelo cstsiUUMBat, gnlufau' asaa- thera in rnnch, I resJly da not per- 
mereatur. Ipaniii etlam tdloma Uatam ceire hoiv this pDse&go could Mv e beea 
B1lIlORVl»n^aaadlegeseeITK,9eatIItaq.^e wiitten by IngalfiiB, TCbo aimt liare 
zegom Ungul aaJi:c& Ino. kmnm thettuth; BtaUeicDts, his tcsti- 
ipin- monjrjiiuist Tjo ffortti little 01 

._« psssBge in IngqlfuB, qnoted fewoc difflcumea on Ihia side thin on 

in Bnppoct oC UiLs poeltlou, has bees that of aalheaddty. 

places by Sir V. Pilgra™ among the " Gibbon, Tol. s. p. E23. Ko iTriler, 

piDofi (bat ne bwe a &igeiy of the tbur. Ruept perbsps tlie Baian Chronicler, Is 

teeutkceDtuTyln thatbisCorian,tiifiGiDtB eofnUofmimm'sQ'Ta.Quy as Ordcrions 

belne In absolnta coatisdlctiDU to blm. VitgJts. S» ptrtiimlaFly p. 507, 512, 

" BtSin th« idgn of Hamr m. ire can- 514, S31, EaS, In I>a Gtassne, Illst. Norm. 



. Instead of pnlilbitfiw bnt tiaflfled tX ten year 
guags. It via ataptoyed Into Honuandy, irbere 



Has, In I>a Gtassne, Illst . Non 

n_i_i — ^Q Bi^tlBhmau, 

3 Hid, .l.B, 1084, 



tbelrohniteTannUI the Tslni DTHei^ry WA. 

H.. when It was eapeOBded, nof liy ths ' The rcgntarity of the cDnise i 
hy the latin JaaBtues^wlilob when this reeocd was compiled 
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foi-eiguers. Undoubtedly there were a few left in almost 
every county wlio still enjoyed the estates wliic!; they held 
under Edwtu^ tlie Confessor, free from any superiority but 
that of the crowa, and were denominated, as in foi-mer times, 
the king's thanea.^ Cospati'ic, son perhaps of one of that 
name who had possessed tlie earldom of Northumberliuid, 
held forty-one manors in Yorkshire, though many of them are 
stated in Domesday to be waste. But inferior freeholders 
were much less disturbed in fteir estates than the higher class. 
Brady maintains that the English had suffered universally a 
deprivation of their lands. But the valuable labors of Sir 
Henry Ellia, in presenting us with a, complete analysis of 
Domesday Book, affoi-d an opportunity, by his list of mesne 
tenants at the time of the survey, to form some approximation 
to the relative numbers of English and foreigner holding 
manors under the immediate vassals of the crown. The bap- 
tismal names (there are rarely any others) ai-e not always 
conclusive ; but, on the whole, we leai'n by a little practice to 
distinn;uish the Norman from the Anglo-Saxon. It would be 
manifest, by running tbe eye over some pages of this list, bow 
considerably mistaken is the supposition that few of English 
birth held entire manors. Though I will not now affirm or 
deny that they were a majority, they form a large proportion 
of nearly 8000 mesne tenants,^ who are summed up by the 
diUgence of Sir Henry Ellis. And we may presume that 
they were in a very much greater proportion among the 
" liberi homines," who held lands, subject only to free services, 
seldom or never very burdensome. It may bo added that 

rlllffl [sicj, — BeiQflc quomodo vocatur king's liousehold. Knt DOtwiJ^bstaixdin^ 

manbio. quis leuiift eam tempore Kfgis the djffiflully uf disprorli^ them eii^taf- 

Edvardi, quia mDdo t«Li«t, quot tudoi, taus auppasilJona, it is pretty cert^n 

qnot oarrueatffl 1q domino qnothomlneB, tJiatmauyof the SUtigliali prop^^otura In 

— t iHImI, qnol «-■ — " — ' " ' '" -■* ' — ' -"■--- 



quae liberi homliui, qiut nohematml, desciipUoii. Sua p, B9, 153, 218, 219, 

quautnai BQin, qanatam pn^ vot "od othsr plaiK. Tlie qneatlon. hon- 

qniLDtluaaHes4^tamTdidiiBtnm,qiAn- mains a flgnrE ia the conli^Terij of 

ram Tslebsb tgtnm ilmnl ; «t qnaDtum Nonnans Bud AuH-NamiBiiB, bettnen 

modo ; qunntuia lU qulBqoa liber boma Dogdale bud Beady oa the one side, inl 

TelBKhemsBIu habult Td lisb«t. Hoc Tyrrell, Petjt, aud Attnodd on the 

totum MpUeiter. sdlloet tgmpoie Bce^ ottior. 

Xilaiardi; eC Diundo Rsi. ^Uftfmui 3 mils's IntrDdnction to Domesday, 

dedlt; et qnomddo sK modo, e( rf plus vol. ii. p. Sll. " Tlio_ toJiauta in oB,plte, 
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many Normans, as we learn fi-om history, maiued English 
heiresses, rendered so frequently, no doubl, by the violent 
deaths of theii- iathei-a and brothei-a, but still transmilting 
ancient rights, as well as native blood, to Iheir posterity. 

This might induce us to suspect that, gi-eat as the spoliation 
must appear in roodei u tune's, and almost completely as tlie 
nation was excluded fiom civil power in tlie commonwealth, 
there is some exaggeration in the language of those writei* 
who represent them as unn ersally i educed to a slate of penury 
and servitude. And this suspicion may be in some degree 
just. Tet these wiiteni, and especially the most English in 
feeling of them all, M. Thieriy, are wan-anted by the language 
of contemporary authorities. An important passage in ^o 
Dialogus de Scaccario, written towai'ds the end of Henry 
ni.'s i-eign, tends greatly to diminish ihe favorable impres- 
sion which the Saxon names of so many mesne tenants in 
Domesday Book would create. If we may trust Gervase of 
Tilbury, author of this hltle treatise, the estates of those who 
had borne arms against William were alone confiscated; 
though the others were subjected to the feudal superiority of 
a Moiman' lord. But when tliese lords abused their power 
(o dispossess the native tenants, a clamor was raised by the 
English, and complaint mgde to the king ; by whom it was 
ordered (if we rightly understand a passage not devoid of 
obscurity) that the tenant might make a bargain with his lord, 
so as (o secure himself in possession ; but that none of the 
English should have any right of succession, a fresh agree- 
ment with the lord being required on every change of tenancy. 
The Latin words will be found below." Tins, as here expressed. 




■rib oempou auleguls ds genia Babscbi Aindoa vtA 
cdUL l^tu oUgiad hi^uamodl pofisl^^et;, uon qucd 
I gntlun do- isbons BuccsBdODia dsberi sibi vide- 

snto, obt^uuil. Wl. ds 
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ing like an unoertain relief at tlie Idi'd's will, 
and paiata the condition of the English tenant aa wretchedly 
dependent But an instrument published by Spelmaii, and 
which will be found iQ Wilkins, Leg. Ang. Sax, p. 287, gives a 
more favorable view, and asserts that WUliara permitted those 
who had taken no part t^inst Mm to retain their lands; 
though it appears by the very same record that the Normans 
did not much regard the roj^ precept 

But whatever may have been the legal condition of the 
English mesne tenant, by knight-service or socage, (for the 
case of villeins is of course not here considered,) during the 
first two Norman reigns, it seems evident that he was protected 
by the charter of Heniy I. in the hereditary possession of his 
lands, subject only to a " lawful and just relief towards liis 
lord." For this charter is addi-essed to all the hege men of 
the crown, "French and EngHsh;" and purports to abolish all 
(he evil customs by which the kmgdom had been oppressed, 
extendiag to the tenants of the barons as well as those of the 
crown. We cannot reasonably construe the language in the 
Dialogue of the Exchequer, as if in that late age the English 
tenant had no estate of fee-simple. If this had been the 
case, there could not have been the difficulty, which he men- 
tions in another place, of distinguishing among freemen or 
freeholders (liberi homines) the Norman blood from the 
Englishman, which frequent intermarriage had produced. 
He muBf, we are led to think, either have copied some other 
writer, or made a careless and faulty statement of his own. 
But, at the present, we are only considering the slate of the 
English in the reign of the Conqueror. And here we have, 
on the one hand, a manifest proof from the Domesday record 
that they retained the usufruct, in a very great measure, of 
the land ; and on the other, the strong testimony of conlem- 
porary historians to the spoliation and oppression which they 
endured. It seems on the whole most probable that, notwith- 
standing innumerable acta of tyranny, and a general exposure 
to contumely and insolence, they did in fact possess what they 
are recorded to have possessed by the Norman Commission- 
ers of 1085. 

The vast extent of the Norman estates in capite is apt to 
deceive us. In reading of a baron who held forty or fifty or 
one hundred manors, we are prone to fancy hia wealth some- 
thing like what a similar estate would produce at this day. 
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But if we look at the next words, we sliall continually find 
that some one else held of him; and this was a holding by 
knight's service, subject to feudal incideuts no doubt, but not 
leaving the seigniory very lucrative, or giving any right of 
possessory ownership over the land. The real possessions 
of the tenant of a manor, whether holding in chief or not, 
consisted in the demesne lands, the produce of which he ob- 
tained without cost by the labor of the villeins, and in whiU- 
ever other payments they might be bound to make in money 
or kind. It will be remembered, what has been more than 
once inculcated, that at this time the villani and bordai-ii, that 
is, ceorls, were not like the villems of Bracton and Littleton, 
destitute of rights in their property ; their condition was tend- 
ing to the lower stage, and with a Norman lord they were in 
much danger of oppression ; but they were " law-worthy," they 
had a civil sialits (to pass from one technical style to another), 
for a century after the Conquest. 

Yet I would not extenuate the calamities of this great 
revolution, true though it be that much good was brought out 
of them, and ^hat we owe no trifling part of what inspires 
self-esteem to the Norman element of our population and our 
polity. England passed under the yoke; she endured the 
arrogance of foreign conqueroi-s ; her children, even though 
their loss in revenue may have been exaggerated, and still it 
was enormous, became a lower race, not called to the coun- 
cils of their sovereign, not sharing his trust or his bounty. 
They were in a fer djfferent condition from the provincial 
Eomans after the conquest of Gaul, even if, which is hardly 
possible to deteimine, their actual deprivation of lands should 
have been less extensive. For not only they did not for sev- 
eral reigns occupy the honorable stations which sometimes 
fell to (he lot of the Roman subject of Clovis or Alaric, but 
they had a great deal more freedom and importance to lose. 
Nor had tliey a protecting church to mitigate barbarous su- 
periority! their bishops were degraded and in exile; the 
footstep of the invader was at their altars ; their monasteries 
were plundered, and the native monks insulted. Rome 
herself looked with little favor on a church which had pre- 
served some measure of independence. Strange contrast to 
the ti-iumphant episcopate of the Merovingian kings!' 

i ThooppreaalonoftlieBoglishauring flBscribea by tSia NormBn liiitotisni 
tJie tot teiifiisaftaraia Conquest is fuUj theraselvM, as waU at by Oa Sum 
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Besides the s es d apon the English aflei 

Bvery insurrection a ance of William's nn- 

sparing cruelty ai w U km w he devastation of of yotkshi™ 
Yorkshire and of !i B F In the former, 1^^^^" 

which had the tyrant's plea, necessity, for its pre- 
text, an invasion being threatened from Denmark, the whok 
country between the Tyoe and the Humber was laid so des- 
olate, that for nine years afterwards there was not an inhab- 
ited village, and hardly an inhabitant, left; the wasting of 
this district having been followed by a famine, which swept 
away the whole populatiou.' That of tiie New lorest 
though undoubtedly less calamitous in its effects, seems even 
more monstrous from the frivolousness of the cause.^ He 
afforested several olher triicts. And these iavorite demesnes 
of tlie Noi-maa Icings were protected by a system of ■iniquir 
tous and crael regulations, called the Forest Laws, which it 
became afterwards a great object with the assertors of liber- 
ty to correct The penalty for killing a stag or a boar was 
loss of eyes ; for William loved the great game, says the 
Saxon Chronicle, as if he had been their lather," 

A more general proof of the ruinous oppression of William 
the Conqueror may be deduced from the comparative condi- 

OMioDlcle. Thoic tesUmoniea are well ions of the hlDgdom, d>il or ecclesliui- 

OnleHD. VIWJB^ d', 6ll. The de'sol'atloa lunds, ^hlch ^ ndght use ODd^^spose of 
^me, slitj or aerentj yeora nfterwarOBi SpetmBn, ^'ueo "riHaa propn* acceper«. 





nee parocblss, nco da corpoto alioujua 
comitatfla vel epIscopatOa babitie sunt, 
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tioii of the English towns in the reign of Edward 
depopu^iiaou the Confessor, and at the compilation of Domesday, 
A^^BMk™' ^^ ^^^ former epoch ttere were in York 1607 in- 

^ ' habited houses, at the latter 967 ; at the former 
there were in Oxford 721, at the latter 343 ; of 172 houses 
in Dorchester, 100 were destroyed; of 248 in Derby, 103; 
of 487 in Chester, 205. Some other towns had suffered less, 
hot sc!u\!ely any one Mia to exhibit marks of a decayed 
population. As to the relative numbers of the peasantry 
and value of lands at these two periods, it would not be easy 
to assert anything without a laborious examination of Domes- 
day Book.' 

The demesne lands of the crown, extensive and scattered 
Domnina of over every county, were abundantly sufficient to 
the otown- support its dignity and magaificence ; ^ and William, 
&r Irom wasting this revenue by prodigal grants, took care to 
let them at the highest rate to farm, little cariug how much the 
cultivators were racked by his tenants,^ Yet his exactions, 
both feudal and in the way of tallage from his burgesses and 
the tenants of his vassals, were almost as violent as his confisca- 
IJons. No Boui-ee of income was neglected by him, or indeed 
by his successors, however trifling, unjust, or unreasonable. 
BMasor ^^ revenues, if we coald trust Ordericus Vifalis, 
tbocon- amounted to 1060/. a day. This, in mere weight 
qaeror. ^^ g[jygj,^ would be cqual to nearly 1,200,000^ a 
year at present. But the arithmetical statements of these 
writers are not implicitly to be relied upon. He left at his 
death a treasure of 60,000/, whieh, in conformity to his dy- 
mg request, his successor distributed among the church and 
poor of the kingdom, as a feeble expiation of the crimes by 
which it had been accumulated ; * an a^t of disinterestedness 
which seems to prove that Eufiis, amidst all his vices, was not 
destitute of better feelings than historians have asci'ibed 
to him. It might appear that William had little use for his 
extorted wealth. By the feudal constitution, as established 
during his reign, he commanded the service of a vast army 

1 The popnlaaon lecordel In DomcB. s Chron. Samm. p. 138. 
da; la Bhonb 283,000; nbhOi, la round « Hunilpgdoa, p. 371. Oideilcus 
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at ite own expense, either for domestic or continental war- 
fere. But this was not sufficient for his purpose ; aia meroe- 
like other tyrants, he put greater trust in raerce- "^ "^p'- 
nary obedience. Some of his predecessors had kept bodies of 
Danish troops in pay; partly lo be secure against their hos- 
tility, partly from the coavenience of a regulai- army, and 
the loYo which princes bear to iu But WiUiam carried this 
to a much greater length. He had always stipendiary sol- 
hers at his command. Indeed his army at the Conquest 
wuld not have beea swollen to such numbers by any other 
means. They were drawn, by the allurement of high pay, 
not from France and Brittany alone, but Flanders, Germany, 
and even Spain. When Canute of Denmark threatened an 
mvaston m 1085, William, too conscious of his own tyranny 
to use the arms of his EngUsh subjects, collected a merce- 
naiy force so vast, that men wondered, says the Saxon Cliron- 
tcler, how the country could mainiam it. This he quar- 
tered npoa the people, according to the proportioa of their 
estates.' 

_ Whatever may be thought of the Anglo-Saxon tenures, it 
IS certam tliat those of the feudal system were „ ,., 
thoroughly established in P^agland under the Con- temeste^f" 
queror. It has been observed, in another part of "''"^ 
this work, that the righls, or feudal incidents, of wardship and 
marriage wei-e more common in England and Koi-mandy 
^n in the rest of France. They certiuuly did not exist in 
the. former before the Conquest; but whether they were an- 
dent customs of the latter cannot be ascertained, unless we 
^ more incontestable records of its early jurisprudence. 
For the Great Customary of Normandy is a compilation as 
hite as the reign of Richard Cceur-de-Lion, when the laws of 
England might have passed into a country so long and inti- 
mately connected with it. But there appears reason to think 
Uiat the seizure of the lands in wardship, the selling of the 
heiress in marriage, were originally deemed rather acts of 
violence than conformable to law. For Henry I.'s charter 
expressly promises that the mother, or next of kin, shall have 
the custody of the lands as well as person of the lieir.= And 
as the charter of Henry II. refers to and confirms that of his 

1 Ohron. S«on. p. 185 : lagulfns, p. esM debebK ; ot praeipio ut bnronea mel 
a Ten™ <,t lihnmr,™ ■. i ^Iniilil^r Eo 0OQ«iiBB,iil_ ergi fijios Toi 
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grandfather, it seems lo follow that what is called guai-- 
dianship in chivalry had not yet heen estahlished. At least 
it is not till the assize of Clarendon, confii-med at Northamp- 
ton in 1176/ that the custody of the heir is cleai-ly reserved 
to the lord. With respect to tlie right of consenting to the 
marriage of a female vassal, it seems to have been, as I have 
elsewhere observed, pretty general in feudal tenures. But 
the sale of her person in marriage, or the exaction of a sum 
of money in lieu of this scandalous tyranny, was only the law 
of England, and was not perhaps fully authorized as such till 
the statute of Merton in 1236. 

One innovation made by "William upon the feudal law is 
very deserving of attention. By the leadmg principle of feuds, 
an oath of fealty was due from the vassal to the lord of whom 
he immediately held his land, and to no other. The king of 
France, bng after this period had no feudal and scarcely any 
royal authority over the tenants of his own vassals. But 
William received at Salisbuiy, m 1085, the fealty of all land- 
holders in England, both those who held in chief, and their 
tenants;^ tims breaiing in, upon the feudal compact in its 
most essential attribute, the exclusive dependence df a vassal 
upon his lord. And this may be reckoned among the several 
causes which prevented the continental notions of indepen- 
dence upon the crown from ever taking root among the Eng- 
lish aristocracy. . , 

The best measni^e of William was the establishment of pub- 
lic peace. He permitted no rapiae but his own. 
ofTS The feuds of private revenge, the lawlessness of 
pooce. robbery, were repressed. A giil laden with gold, 

if we believe some ancient writers, might have passed safely 
thi-ouih the kingdom." But this was the tranquillity of an 
imperious and vigilant despotism, the degree (rf which may be 
measured by these effects, in which no improvement of civih- 
zation Lad any share. There is assuredly nothing to wonder 

1 I*gesAnBld-Bixoiiicii;,p.330. ' ■'^''""'- ^Tom J^tlr^Jir^mW™^ 
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at in the detestation with which the English long regarded 
the memoiy of this tyrant.^ Some adyantages undoubtedly, 
in the course of humaa affairs, eventually sprang from the 
Norman conquest. The invaders, though without perhaps 
any intrinsic superiority in social virtues over the native Eng- 
lish, degraded and hai-baroua as these are represented. to us, 
had at least that exterior polish of courteous and chivalric 
manners, and that taste for reSnement and magnificence, which 
serve to elevate a people from mere savage rudeness. Their 
buildings, sacred as well as domestic, became more substantial 
and elegant. The learning of the clei^y, the only class to 
whom that word could at ail be applicable, became iniinitely 
more respectable in a short time after the Conquest. And 
though this may by some be ascribed to the general inipi-ove- 
menls of Europe in that point during the twelfth century, yet 
I thinlc it was partly owing to the more free intei-course with 
Fraace, and (he closer dependence upon Eome, which that 
revolution produced. This circumstance was, however, of no 
great moment to the English of those times, whose happiness 
could hardly be effected by the theological reputation of Lan- 
franc and Anselm. Perhaps the chief benefit which Ihe nar 
lives of that generation derived from the government of Wil- 
liam and his successors, next to that of a more vigilant police, 
was the security they found from invasion on the side of Den- 
mark and Norway. The high reputation of the Conqueror 
and his sons, witli the regular orgaiiization of a feudal militia, 
deterred those predatory armies which had brought such re- 
peated calamity on England in fbi-mer times, 

The system of feudal policy, though derived ta England 
from a French source, bore a very different ap- BiBorancB 
pearanee in the two countries. France, for about betnuenthB 
two centuries after the house of Capet had usurped £"'^^^ 
the throne of Cbarlemagne's posterity, could hardly ^"'^ "id 
be deemed a regulai- confederacy, much leas an '™°™' 
entire monarchy. But in England a government, ifeudal in- 
deed in its form, but arbitrary in its exercise, not only main- 
tained subordination, but almost extinguished liberty. Several 
causes seem to have conspired towards this radical diffci'ence. 
In llie first place, a kmgdom comparatively small is much 
more easily kept under control than one of vast extent. And 
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the fiefs of Anglo-Norman barons after the Conquest were 
far less considerable, even relatively to the ^ze of the two 
countries, than those of France. The earl of Chester held, 
indeed, almost ail that county ; ^ the earl of Shre^vsbury, 
nearly the whole of Salop. But these domdns bore no com- 
parison with the dukedom of Guienne, or the county of Tou- 
louse, In general, the loMships of "William's barons, whelher 
this were owiag to policy or accident, were exceedingly dis- 
persed. Robert eai'l of Mpreton, for example, the most richly 
endowed of his followers, enjoyed 248 manors in Cornwall, 
54 in Sussex, 196 in Yorkshire, 99 in Northaraptonshii-e, be- 
sides many in other counties.' Estates so dig'oined, however 
immense in then' aggregate, were ill calculated for supporting 
a rebellion. It is observed by Madox that the knight's fees 
of almost every barony were scattered over various counties. 

In the next place, these baronial fiefs were held under an 
actual derivation from the crown. Tlie great vassals of France 
had usurped theii- dominions before tfie accession of Hugh 
Capet, and barely submitted to his nominal sovereignty. 
They never intended to yield the feudal tributes of relief and 
aid, nor did some of them even acknowledge the supremacy 
of his royal jurisdiction. But the Conqueror and his succes- 
sors imposed what conditions they would upon a set of barons 
who owed all to their grants ; and as mankind's notions of right 
are generally founded upon prescription, these peers gi-ew 
accustomed to endure many burdens, reluctantly indeed, but 
without that feeling of injuiy which would have resisted an 
attempt to impose them upon the vassals of the French ci-own. 
For the same reasons the barons of England were regularly 
summoned to tiie great council, and by their attendance in it, 
and concurrence in the measures which were there resolved 
upon, a compactness and unity of interest- was given to the 
monarchy ivliich w^ entirely wanting in that of France. 

We may add to the circumstances that rendered the crown 
powerful during the first century after the Conquest, an 

1 This Wfl8, upon Ui8 whols, more the Souse of Montgomerr, it acquired 
Eks ft great Frmcli flet Uian noj Engliah all Oie conntrj betwe™ the Meraej and 

mniun I., had boniDB of h'is own.oDe Che earldom; hut opoa (he death of the 
(ifw1ionLliddfl>T^4iTandBTioth«]'thictf mo^t distinguished, Ranulf, la 1233, It 
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extreme antipathy of the native English towards „ trMnr 
their invaders. Both "Williaia Eufus and Hem-j I. Bngiisii to 
made use of the former fo strengthen themselves '''"■°*'"' 
ag^nst the attempts of their brother Robert ; though fhej 
forgot their promises fo the English after attsuning their ol> 
jeet.^ A fact, mentioned by Ordericus Vitalis iUustrates the 
advantage which the government found in this nalional ani- 
■ mosity. During the siege of Bridgeaorth, a to«-n belonging 
to Robert de Belesme, one of the mostturhulentaad powerful 
of the Norman barons, by Henry I. in 1102, the rest of the 
nobility deliberated together, and eame to the conclusion that 
if the king could expel so distinguished a subject, he would bo 
able to treat Chem all as hia servants. They endeavored 
therefore fo bring about a treaty ; but tlie English part of 
Henry's army, hating Eobert de Belesme as a Norman, urged 
the king to proceed with the siege ; whicli he did, and took 
the castle.^ 

Uurestramed, therefore, comparatively speaking, by the 
aristocratic principles which influenced other feudal _ 
countries, the administration acquired a tone of tb™ii^ 
rigor and arbitrariness under William the Con- B'>""'meiit. 
queror, which, though somelunes perhaps a little mitigated, 
did not oease during a century and a half. For the fl t 
three reigns we must have recourse to hist la wh 
language, though vague, and perhaps exag at 1 too 
uniform and impressive to leave a doubt of th ty al 

chai-acter of the goTernment. The infolerabl x t ns f 
tribute, the rapine of purveyance, the iniquity f yal ta, 
are continually in their mouths. " God sees fl t h d 

people," says the Saxon Chronicler, " most unjustly oppressed , 
first they are despoiled of their possessions, then butchered, 
This was a grievous year (1124). Whoever had any prop- 
erty lost It by heavy taxes aud unjust decrees. " * The same 
Micient chronicle which appear- to I ive been continued from 
time to lime n the abbey of Peterborough i -equently utters 
smiilar notes of lamenlat on 

From the e gn of St<-pl en ti e m se e of which are not 
to my imm 1 ate i rpo e so fir they proceeded from 
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aaarchy and intestine war,'- we are able to trace 
Ita eiactioDB. ^^^ character of government hj existing records." 
Tliese, digested by tbe industrious Madox into his History 
of the Exchequer, gives us far more insight into the spirit 
of the coastilution, if we may use such a word, than all our 
monkbh ehronicles. It was not a sanguinaiy despotism. 
Henry II. was a prince of remarkable clemency ; and nona 
of tlie- Conqueror's successors were as grossly tyrannical as 
himself. But the system of rapacious extortion from their 
subjects prevailed to a degree which we should rather ex- 
pect to find among eastern slaves than that high-spirited 
race of Normandy whose renown then filled Europe and 
Asia. The right of wardship was abused by seUing the heir 
and his land to the highest bidder. That of marnage was 
cai-ried to a still grosser excess. The kings of France 
indeed claimed the prerogative of forbidding the marriage 
of their vassals' daughters to such persons as they thought 
unfriendly or dangerous to themselves; but T am not aware 
that they ever compelled theirt to many, much less that they 
turned this attribute of sovereignty into a means of revenue. 
But in England, women and ev^n men, simply as tenajifs in 
chief, and not as wards, lined to ihe crown for leave to maiTy 
whom they would, or not to be compelled to many any 
other.' Towns not only fined for original grants of fi-an- 
chises, but for repeated confirmations. The Jews paid ex- 
orbitant sums for every common right of mankind, for pro- 
tection, for justice. In return they were sustained against 
their Christian debtors in demands of usury, which supersti- 
tion and tyranny rendered enormous.* Men fined for the 
king's good-will; or that he would remit his anger; or to 
have his mediation with their adversaries. Many fines seem 
as it were imposed in sport, if we look to the cause ; though 
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tieir extent, and the solemnity with which they were recorded, 
prove the humor to have been dift'erently relished by the two 
parties. Thus the bishop of Wiuchester pdd a tun of good 
wine for not reminding the king (John) to give a girdle to 
the countess of Albemarle ; aod Robert de Vaux flve beat 
ptdfreys, that the same king might hold bis peace about 
Henry Pinel's wife. Another paid four marks ibr leave to 
eat (pro licentia comedendi). But of all the abuses which 
deformed the Anglo-Norman government, none was so flagi- 
tious as the sale of judicial redress. The king, we are often 
told, is the fountain of justice ; but in tliose ages it was one 
which gold alone could unseal. Men fined to have right 
done them; to sue in a certain court; to implead a cei'tain 
person ; to have restitution of land which they had recovered 
at law."- From the safe of tliat justice which every citizen 
has a right to demand, it was an easy transition to withhold 
or deny it. Fines were received for the king's help ^;ainst 
the adverse suitor ; that is, for pervereion of justice, or for 
delay. Sometimes they were paid by opposite parties, and, 
of course, for opposite ends. These were caOed counter- 
fines; but the money was sometimes, or as Lord Lytlelton 
thinks ia variably, returned to the unsuccessful suitor.^ 

Among a people imperfectly <uvilized the most outmgeotia 
injustice towards individuals may pass without the flenerai 
slightest notice, wliile in matters affecting the com- "^'es- 
munity the powera of government are exceedingly controlled. 
It becomes therefore an important question what prei-ogative 
these Norman king's were used to exercise in raising money 
and in general legislation. By tlie prevailing feudal customs 
the lord was entitled to demand a pecuniary aid of liis vas- 
sals in certain cases. These were, in England, to make his 
eldest son a knight, to marry his eldest daughter, and to ran- 
som himself from captivity. Accordingly,' when such cir- 
cumstances occurred, aids were levied by the crown upon its 
tenants, at the rate of a mark or a pound for every knight's 
fee.' These aids, being strictly due in the prescribed cases, 

1 IHadO!, 0. 13 sna 13. o. 33, at tmnt^ sMIlIdga ftir evow 
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were taken without requiring tlie consent of parliament. 
Escuage, which was a commutation for the personal service 
of military tenants in war, having rather the appearance of 
an indulgence than an impositioa, might reasonably be levied 
by the king.^ It was not till the charter of John that escu- 
age became a pai'liamentary assessment ; the custom of com- 
muting service having then grown general, and the rate of 
commulation being variable. 

None but military tenanla could be liable for escuage ; 
but the inferior subjects of the crown were oppressed by tal- 
lages. Tile demesne lands of the king and all royal towns 
were liable to tallage ; an imposition far more rigorous and 
irregular than tiiose which fell upon the gentry. Tallages 
were continually raised upon different towns during all the 
Konnan reigns without tiie consent of parliament, which 
neither represented them nor cared for their interests. The 
itinerant justices in their circuit usually set this tax. Some- 
times the tallage was assessed in gross upon a town, aud col- 
lected by the burgess^ ; sometimes individually at the judg- 
ment of the justices. There was an appeal from an exces- 
sive assessment to the bai-ons of the exchequer. Inferior 
loi-ds might tallage their own tenants and demesne townSj 
though not, it seems, witliout the king's permission.' Cus- 
toms upon the import and export of merchandise, of which 
the pris^e of mne, that is, a right of taking two casks out 
of each vessel, seems the most material, were immemoriaUy 
exacted by the ci'own. There is no appearance that these 
originated with parliament,* Another tax, extending to all 
the lands of the kingdom, was Danegeld, the ship-money of 
those times. This name had been originally given to the tax 
imposed under Ethelred II., in oi-der to nuse a tribute exsi^t- 
ed by the Danes. It was ^erwai'ds applied to a permanent 
contribution for the public defence against the same enemies. 
But after the Conquest this lax is said to have been only. 
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occasionally required ; and the lalest instance on record of 
its payment is in the 20th of Henry 11, Its imposition 
appears to have heen at the king's discretion.^ 

The right of general legislation was undoubtedly placed 
in the Iting, conjointly with his great council," or, Bight of 
if the expression be thought more proper, with legiaiaam- 
their advice. So little opposition was found in these assem- 
blies by the eai-ly Norman icings, that they gratified tlieir own 
love of pomp, as well as the pride of their barona, by con- 
aulting them in every important business. But the limits o 
legislative power were extremely indefinite, Kew laws, lik 
new taxes, affecting the community, requu-ed the sanction of 
that assembly which was supposed to represent it; but there 
was no security for individuals against acts of prei-ogalive, 
which we should juatiy consider aa most tyrannical. Henry 
n., the best of these monarcha, banished from England the 
relations and friends of Becket, to the number of four hun- 
dred. At another time he sent over fi-om Noi-mandy an 
injunction, that all the Idndred of those who obeyed a papal 
interdict should be banished, and their estates confiscated.' 

The statutes of those reigns do not exhibit to us many 
provisions calculated to msuntain public liberty on 
a broad and general foundation. And although ^^i°ratt 
the laws then enacted liave not all been p 

yet it is unlikely that any of an extensively ii 

dial nature should have left no ti-ace of their existence. We 
find, however, what has sometimes been called the Magna 
Qiarta of William the Conqueror, published by Wilkins 
fi'om a document of considerable authority.* We will, enjoin, 
and grant, says the king, that all freemen of our kingdom 
shall enjoy their lands in peace, fi-ee from all tallage, and fix)m 
every unjust exaction, so that nothing but their service law- 
fully due to us shall be demanded at tlieir liands.' The laws 
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of ttie Coaqueror, found in Hoyeden, are wholly different 
from those in lagulfus, and are suspected not to have escapeij 
considerable iaterpolation.^ It is remarkable that no reter- 
enee is made to this concession of Wilham the Conqueror 
in any subsequent charter. A charier of Henry I., fJie au- 
thenticity of which is nndiaputed, though it contains nothing 
specially expressed but a remission of unreasonable reliefs, 
wardships, and other feudal bm-dens,^ proceeds to declare tliat 
he ^ves his subjects the laws of Edward the Confessor, with 
the emendations made by his father with consent of his bar- 
ODS.^ The charter of Stephen not only confirms that of his 
predecessor, but adds, in fuller terms than Henry had used, 
an express concession of the laws and customs of Edward.* 
Henry II, is silent about these, although he repeats the con- 
firmation of his grandfather's charter." The people however 
had begun to look back to a more ancient standard of law. 
The Norman conquest, and all that ensued upon it, had en- 
deared the memory of their Saxon government. Its disor- 
ders were forgotten, or, rather, were less odious to a rude 
nation, than the coercive justice by which they were after- 
wards restrained.* Hence it became the iavorile cry to 
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demand the laws of Edward tlie Confessor; and tlie Normana 
themselves, as they grew dissatisfied with the royal adminis- 
tration, fell into these English sentiments.' But what these 
laws were, or more properly, perhaps, these customs subsist- 
ing in the Confessor's age, was not very distincUy understood.^ 
So fill', however, was clear, that the rigorous feadal servitude, 
the weighty tributes upon poorer freemen, had never pre- 
vailed before the Conquest. In clsuming the laws of Edward 
the Confessor, our ancestors meant but the redi-ess of griev- 
ances, which tradition iold them had not always existed. 

It is highly probable, independently of the evidence sup- 
plied by the charters of Hemy I. and his two suc- 
cessoi-s, that a sense of oppression had long been J'^nceHoV' 
stimalalJiig the subjects of so arbitrary a govern- J^^"^ 
ment, before they gave any demonstrations of it "" 

aufficienfly palpable to find a place in history. But there are 
cei-tainly no instances of rebellion, or even, as far as we 
know, of a constitutional resistance in parliament, down to 
the reign of Eichai-d I. The revolt of the earls of Leicester 
and Norfolk against Henry II., which endangered his throne 
and comprehended his children with a large part of his barons, 
appears not to have been founded even upon the pretext of 
public grievances. TJndei- Richard I. something more of a 
national spirit began to show itself. For the king having 
lefi his chancellor William Longchanip joint regent and justi- 
ciary witli the bishop of Durham during his crusade, the 
foolish insolence of the foi-mer, who excluded his coadjutor 
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from any share in the administration, provoked every one of 
tlie nobility. A convention of these, the king's brother 
placing himself at tlieir head, passed a sentence of remov^ 
and banishment upon the chancellor. Though there might 
be reason to conceive that this would not be unpleasing to 
the king, who was ah^-eady apprised how much Longchamp 
had abused his trust^t was a remarkable assumption of power 
by that assembly, and the earliest authority for a leading 
principle of our constitution, the responsibility of ministers 
to parliament. ■ 

In the succeeding reign of John all the rapadous exactions 
Magna usual to these Norman kings were not only re- 

oiwrta. doubled, but mingled with other outrages of 
tyranny still more intolerable.* These too were to Ke endured 
at the hands of a prince utterly contemptible for his folly and 
cowardice. One is surprised at the forbearance displayed by 
the barons, fill they took up arms at length in that confeder- 
acy which ended in establishing the Great Charier of Liber- 
ties. As this was the first efibrt towards a legal goYeniment, 
so is it beyond comparison the most importtuit event in our 
history, except that Revolution without which its benefits 
would have been rapidly annihilated. The constitution of 
England has indeed no single date fi'om which its duration is 
to be reckoned. The institutions of positive law, the far 
more important changes which time has wrought in the order 
of socie^, during six hundred years, subsequent to the G-reat 
Charter, have undoubtedly lessened its direct application to 
our present circumstances. But it is still the keystone of 
English liberty. Ail that hi^ since been obtained is litUe 
more than as eonfirmation or commentary; and if every 
subsequent law were to be swept away, there would still 
remmn ihe bold features that distinguish a free from a des- 
potic monai-cliy. It has been lately the fashion to depreciate 
the value of Magna Charta, as if it had spmng fi^ni the 
private ambition of a few selfish baa-ons, and redi-essed only 
some feudal abuses. It is indeed of little importance by what 
motives those who obtained it were guided. The real charac- 
ters of men most distinguished in the transactions of that 
time are not easily determined at present. Yet if we bring 
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these ungrateful suspicions to the tea^ they prove destitute of 
all reasonable foundation. An equal dislribution of civil 
rights to all classes of freemen forms the peculiai' beauty of 
the charter. In tliis just solicitude for the people, and in the 
moderalioii which infringed upon ao essential prerogative of 
the monarchy, we may perceive a iiberalily and patriotism 
very unlike (he selfishness which is sometimes rashly impuled 
to those ancient barons. And, aa far aa we are guided by 
historical testimony, two great men, the pillars of our church 
and state, may be considered as entitled beyond the rest to 
the glory of this monument ; Stephen Langton, archbishop 
of Canterbury, and William earl of Pembroke. To their 
temperate zeal for a legal government, England was indebted 
during that critical period for the two greatest blessings that 
patriotic statesmen could confer; (he establishment of civil 
liberty upon an immovable basis, and the preservation of 
national independence under the ancient line of sovereigns, 
which rasher men were about to exchange for the dominion 
of France. 

By the Magna Charfa of John, reliefs were limited to a 
certain sum according to the rank of the tenant, the waste 
committed by guardians in chivalry restrained, the disparage- 
ment in mati-imoay of female wards forbidden, and widows 
secured from compulsory marri^e. These regulations, ex- 
tending to the sub-vassals of the crown, redi-essed the worst 
grievances of every military tenant in England, The fran- 
chises of the city of London and of all towns and boroughs 
were deckred inviolable. The freedom of commerce was 
guaranteed to alien merchants. The Court of Common Pleas, 
instead of following the king's person, wai fised at West- 
minster. The tyranny exercised in the neighborhood of royal 
forests met with some check, which was mrtlier enforced by 
the Charter of Forests under Heniy III. 

But the essential clauses of Magna Charia are those which 
protect the personal liberty and propei-ty of all freemen, by 
giving security irom arbitrary imprisonment and arbitrary 
spoliation. " No freeman (says the 29th chapter of Henry 
III.'s charter, which, as the existing law, I quote in preference 
to tliat of John, the variations not being very material) shall 
be taken or imprisoned, or be disseized of his freehold, or 
liberties, or free customs, or be outlawed, or exiled, or any 
otherwise deslroyed ; nor will we pass upon him, nor send 
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upon him, but by lawful judgment of his peers, or by the law 
at' the land.^ "We will sell to uo man, we wiU not ^eny or 
delay to any man, justice or I'ighL" It is obvious that these 
words, interprel«d by any honest court of law, convey an 
ample security for the two main rights of civil society. From 
the era, therefore, of king John's charter, it must luive been 
a clear principle of our constitution that no man can be de- 
tained in prisoa without trial. Whether courts of justice 
framed the writ of Habeas Corpus in conformity to the spirit 
of iMs clause, or found it already in their register, it became 
from that era the right of every subject to demand it. That 
writ, rendered more actively remedial by the statute of Charles 
IL, but founded upon the broad basis of Magna Cliarta, is 
the principal bulwark of English liberty ; and if ever tefnpo- 
tary circumstances, or the doubtful plea of political necessity, 
shall lead men to look on its denial with apathy, the most dis- 
tinguishing characteristic of our constitution will be effiiced. 
As the clause recited above pi-otecls the subject from any 
absolute spoliation of his freehold lights, so others restrain 
the excessive amercements which had an almost equally ruin- 
ous operation. The magnitude of his offence, by the 14th 
clause of Henry in.'a charter, must be the measure of hia 
fine ; and in every case the contenement (a word expressive 
of chattels uecessaiy to each man's station, as the arms of a 
gentleman, the mercliandise of a trader, the plough and wag- 
ons of a peasant) was exempted from seizure. A provision 
was made in the charter of John that no aid or escnage should 
be imposed, except in the thi-ee feudal cases of laid, without 
consent of parliament. And this was extended to aids paid 
by the city of London. But the clause was omitted in the 
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three charters granted by Henry III., though parliament 
seem to have acted upon it in moat pai't of his reign. It had, 
however, no reference to tallages imposed upon towns without 
their consent Fourscoi-e yeai-s were yet to elapse before the 
great principle of parUameatary tasation was explicitly and 
absolutely recognized. 

A law which enacts that justice shall neither be sold, denied, 
nor delayed, stamps with infamy that government under which 
it had become necessary. But fix»m the time of the charter, 
a«coi'ding to Madox, the disgraceful perversions of right, 
which are upon recoi-d in the rolls of the exchequer, became 
less frequent.^ 

From this era a new soul was infused into the people of 
England. Her liberties, at the best long in abey- atate of ihe 
ance, became a tangible possession, and those J,™^" g^™ 
indefinite aspirations for the laws of Edward the in. 
Confessor were chatiged into a steady regard for the Great 
Charter. Pass but from the history of Eoger de Hoveden to 
that of Matthew Pai-is, from the second Henry to the third, 
and judge whether the victorious struggle had not excited an 
energy of public spirit to which the nation was before a 
stranger. The stroag man, in the sublime language of Mil- 
ton, was aroused from sleep, and shook his invincible locks. 
Tyranny, indeed, and injustice will, by all historians not abso- 
lutely servile, be noted ivilh moral reprobation ; but never 
shall we find in the English writers of the twelfth century 
that assertion of positive and national rights which distin- 
guishes those of the next age, and ptalicularly the monk of 
St. Alban's. From his prolix history we may collect three 
material 'propositions as to the state of the English constitu- 
tion during the long reign of Henry III. ; a prince to whom 
the epithet of worthless seems best apphcable ; and who, 
without committing any flagrant crimes, was atonce insincere, 
iU-judging, and pusillaiiimous. The intervention of such a 
reign was a very fortunate circumstance for public liberty, 
which might possibly have been crushed in ite infancy if, an 
Edward had immediately succeeded to the throne of John. 

1. The Great Charter was always considered as a funda- 
mental law. But yet it was supposed to acquire additional 
security by frequent confirmation. This it received, with 
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some not iaconsiderable variation, in the first, second, and 
ninth years of Henr/a reign. The last of tliese ia ia our 
present statute-book, and lias never received any alterations ; 
but Sir E. Coke reckons thirty-two instances wherein it has 
been solemnly ratified. Several of these were during the 
reign of Henry III,, and were invariahly puvehased by the 
grant of a subaidy.-' Tiiia prudent accommodation of parliar- 
ment to the di'cumstances of their age not only made the law 
itself appear more inviolable, but established that correspond- 
ence between supply and redress which for some ceitturiea 
was the balance-spring of our constitution. The charter, 
indeed, was often grossly violated by their administration. 
Even Hubert de Burgh, of whom history speaks more favor- 
ably than of Henry's later favorites, though a faithful servant 
of the crown, seems, as is too often Uie case with such men, 
to have thought the king's honor and interest concerned in 
maintaining an unlimited prerogative.^ The government was, 
however, much worse administered after his Ml. From the 
great difficulty of compelling the king to observe the bounda- 
ries of law, the English clergy, to whom we are much indebted 
for their zeal in behalf of liberty during this reign, devised 
means of binding his conscience and terrifying hie imagination 
by reli^ous sanctions. The solemn excommunication, accom- 
panied with the most awful threats, pronounced against the 
violators of Mt^na Charta, is well known from our common 
histories. The king was a party to this ceremony, and swore 
to observe the charter. But Heniy IH., though a very de- 
vout person, had his own notions as to the vafidity of an oath 
that affected his power, and indeed passed his life in a series 
of perjuries. According to the creed of that ago, a papal 
dispensation might annul any prior engagement ; and he was 
generally on suffldently good terma with Rome fo obtain such 
an indulgence. 

2. Though the prohibition of levying aids or escuagea 
without consent of parliament had been omitted in all 
Henry's, charters, yet neither one nor the other seem in fact 
to have been exacted at discretion throughout his reign. On 
the contrary, the barons frequently refiised the aids, or rather 
subsidies, which his prodigality was ^ways demanding. In- 
deed it would probably have been impossible for the kingj 
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however frugal, stripped as he was of so many lucrative 
though oppressive preragatives by the Great Charter, to sup- 
port the expenditure of government from his own resources. 
Tallages on liis demesnes, and especiaUy on the rich and ill- 
affected city of London, he impoaed without scruple ; but it 
does not appear that he ever pretended to a right of gen- 
eral taxation. "We may therefore take it for granted that 
the clause in John's charier, though not expressly renewed, 
was still considered as of binding force. The king was often 
put to great inconvenience by the refusal of supply; and at 
one time was reduced to sell his plate and jewels, which the 
citizens of London buying, he was provoked to exel^m with 
envious spite against their riches, whidi he had not been able 
to exhaust.' 

3. The power of granting money must of course imply the 
power of withholding it; yet this has sometimes been litUe 
raoi'e than a nominal privilege. But in this reign the Eng- 
lish parliament exercised their right of refusal, or, what was 
much better, of conditional assent. Great discontent was 
expressed at the demand of a subsidy in 1237 ; and the king 
alleging (hat he had expended a great deal of money on his 
sister's marriage with the emperor, and also upon his own, 
the barons answered that he had not taken their advice in 
those affairs, nor ought they to share the punishment of acts 
of imprudence they had not committed.^ In 1241, a subsidy 
having beea demanded for the war in Poilou, the barons 
drew up a remonstrance, enumerating all the grants they had 
made on former occasions, but always on condition that the 
imposition should not be turned into precedent. Their last 
subsidy, it appears, had been paid mto the hands of four 
barons, who were to expend it at their discretion for the 
benefit of the king and kingdom ;° an early instance of par- 
liamentary control over public expenditure. On a similar 
demand in 1244 the king was answered by complaints against 
ttie violation of the charter, the waste of former subsitlies, 
and the maladmmistration of his servants.' Finally the 
baronspositivelyi-efused any money; and he estoi-ted 1500 



WBna piirHcip™, qvi 
EmmuDBS, p. gST. 

' M. Pads, p. 616. 

* III. p. 6C3, Ii72. 






Oatly unconrtly : rei 
impuden- 



■i,db. Google 



S14 STATE OE THE CONSTITUTION Chap. vITi. r.-aT II. 

marks from the city of London. Some years afterwards 
they declared thuiv readineaa to burden tUemselves more 
than ever if they could secure the observance of the chai-ter ; 
and requested that the justiciary, chancellor, and treasurer 
might be appointed wilh. consent of parliament, according, 
as they asaerled, to ancient custom, and might hold their 
offices daring good behavior.^ 

Forty years of mutual dissatisfaction had elapsed, when a 
signal act of Henry's improvidence brought on a crisis which 
endangered his throae. Innocent IV., out of mei-e animosity 
i^ainst the femily of Frederic II., left no means untried to 
rmse up a competitor for the crown of Naples, which Man- 
fi-ed had occupied. Eichai-d eai-1 of Cornwall having been 
prudent enough to decline this speculation, the pope offered 
to support Henry's second son, prince Edmund. Tempted 
by such a prospect, the silly king involved himself in irre- 
trievable embarrassments by prosecuting an enterprise which 
could not possibly be advantageous to England, and upon 
which he enlei-ed without the advice of his parliament. l>es- 
titute himself of money, he was compelled to throw the ex- 
pense of this new crusade upon the pope ; but the assistance 
of Rome was never gratuitous, and Henry actually pledged 
his kingdom for the money which she might expend in a war 
for her advantage and his own.' He did not even want the 
effrontery to tell parliament in 1257, introducing his son 
Edmund as king of Sicily, that they were bouud for the re- 
payment of 14,000 marks with interest. The pope had also, 
in furtherance of the Neapolitan project, conferred upon 
Henry tlie titlies of all benefices in England, as well as the 
first fruits of such as should bo vacant.' Such a concession 
drew upon the king the implacable i-eseatment of his clergy, 
already complaining of the cowardice or connivtuice that had 
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daring all his reign exposed them to the shameless exactions 
of Kome. Heary had now indeed cause to regret his precip- 
itancy. Alexander IV., the reigning pontiff, ' tJireatened 
him not only with a i-evocatioa of the grant to his son, but 
with an excommunication and general iatei-diet, if the money 
advanced on his account should not be immediately repaid , ' 
and a Roman agent explained the demand to a parliament 
assembled in London. The sum required was so enormous, 
we are told, that it struck all the heai-ers with astonishment 
and horror. The nobility of the realm were indignant to 
think that one man's supine folly should thus bring them to 
i-nin.^ Who can deny that measures beyond the ordinary 
course of the constitution were necessary to control ao prodi- 
gal and injudicious a sovereign ? Accordingly the barons in- 
sisted that twenty-four persons should be nominated, half by 
the king and half by themselves, to reform the state of 
the kingdom. These were appointed on the meeting of the 
parliament at Oxford, after a proi-ogation. 

Tile seven years that followed are a revolutionaiy period, 
the events of which we do not find satisfactorily explsuned 
by the historians of the time.^ A king divested of preroga- 
tives by his people soon appears even to themselves an in- 
jured party. And, as the baronial oligai'chy acted with that 
arbitrary temper which ia never pardoned in a government 
that has an air of usurpation about it, the royalists began to 
gtun ground, chiefly through the defection of some who had 
joined in (he original limitations imposed on the ci-own, usu- 
ally called the provisions of Oxford. An ambitious man, 
confident in his talents and popularity, ventured to display loo 
marked a superiority above his fellows in the same cause. 
But neither his character nor the battles of Lewes and 
Evesham feE strictly within the limits of a constitutional 
history. It is howeyer important to observe, that, even in 
the moment of success, Henry III. did not presume to revoke 
any part of the Great Charter. His victory had been 
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achieved by the arms of tlie English nobihty, who had, gen- 
erally speaking, concurred in the formei' measures againat hia 
government, aad whose opposition to the earl of Leicester's 
usurpation was compatible wifh a steady attachment to con- 
stitutional liberly.^ 

The opinions of eminent lawyers are undoubtedly, where 
UmitaOona legislative or judicial authorities fail, the best evi- 
S£^*ve'°' dence that can be adduced in constitutional history, 
mtreedftoin It will therefore be satisfecfory to select a few 
^*°'"''' passages from Bracton, himBelf a judge at the 
end of Henry III.'s reigHj by which the limitations of 
prer<^ative by law will clearly appear to have been fully 
established. "The ting," says he, "must not be subject 
to any man, but to God and the law ; for the law makes him 
king. Let the king tJierefore give to (he law what the law 
gives to him, dominion and power; for there is no king where 
will, and not law, bears rule." " " The king (in another place) 
can do nothing on earth, beiog the minister of God, but what 
be can do by law; nor is what is said (ia the Pandects) any 
objeciaon, that whatever the prince pleases shall be law; be- 
cause by the words that foUow in that text it appears to 
design not any mere will of the prince, but tliat wliieh is 
established by the advice of his councillors, the tin" giving 
his authority, and deliberation being had upon it."* This 
passage is undoubtedly a misrepresentation of the famous lex 
regia, which has ever been interpreted to convey the unlimit^ 
ed power of the people to their emperors.* But the very 
circumstance of so perverted a gloss put upon this text ia a 
proof that no other doctriue could be admitted in the law of 
England? In another passage Braeton reckons as superior 
to the king, " not only God and the law, by which he is made 
king, but hia court of earls and barons ; for the former (com- 
' 5 of the king, and whoever 
^ so that, if the king were 
without a bridle, that is, the law, they ought to put a bridle 
upon him." ' Several other pass^es in Bracton might be 
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produced to tliu same import; hut these are sufficient to de- 
moflstrate the important fact that, however extensiye or even 
indefinite might be the royal prerogative in the days of Henry 
III., the law was already its superior, itself but made part cf 
the law, and was incompetent to overtiirow it' It is true 
that in this very i-eign the practice of dispensing with statutes 
by a non-obstante was introduced, in imitation of the papal 
dispensations.^ But Ihis prerogative coidd only be exerted 
witiiin certain limits, and, however pernieioua it may he 
justly thought, was, when thus understood and defined, not, 
Htrictly speaking, incompatible ivith the legislative sovereign- 
ty of parliament. 

Ill conformity with the system of France and other feudal 
countries, there was one standing council, which Tbo King's 
assisted Uie kings of England in the collection and <''""'- 
management of their revenue, tlie administration of justice 
to suitors, and the despatch of aU public business. This waa 
styled the King's Court, and held in his palace, or wherever 
he was personally present. It was composed of the great 
officers ; the chief justiciary,^ the chancellor, the constable, 
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marabtd, chamberlain, steward, and treasurer, with any others 
whom tlie king might appoint. Of lliia great court there 
was, as it seems, fi-om the beginuiag, a particular hivmch, in 
which all matters relating to the revenue were exclusively 
The Court transacted. This, though composed of the same 
ofKxDUBq.- persons, yet, heing held in a different part of the 
palace, and for different business, was distinguished 
from the king's court by tlie name of the Exchequer ; a sepa- 
ratiim whii'h became complete when civil pleas were decided 
and judgments recorded in this second court.^ 

It is probable that in the age next after Ihe Conquest few 
causes in which the, crown had no interest were cafried before 
Ihe royal tribunals ; eveiy man finding a readier course of 
Justice in the manor or county to which he belonged.^ But 
by degrees this supreme jnrisdiction became more iamiliar; 
and, as it seemed less liable to partiality or intimidation than 
the provincial courts, suitoi's grew willing to submit to its 
expensiveness and inconvenience. It was obviously the 
interest of the king's court to give such equity and steadi- 
ness to its decisions as might encourage this disposition 
Nothing could be more advantageous to the king's authority, 
nor, what perhaps was more immediately regarded, to his 
revenue, since a fine was always paid for leave to plead in 
his court, or to remove thither a cause commenced below. 
But because few, comparatively speaking, could have recourse 
to so distant a tribunal as that of the king's court, and per- 
haps also on aecount of the attachment which the English 
felt to their ancient right of trial by the neighboring Tree- 
imtuuUoii holders, Henry II. established. itinerant justices to 
of !««««» of decide civil and criminal pleas within each county." 
*° This excellent institution is referred by some to the 

twenty-second year of tliat prince ; but Madox traces it 
sevei'al years higher,^ We have owed to it Ihe uniformity 
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of our common iaw, which would otherwise have been aplit, 
like that of France, into a multitude of local customs ; and 
we still owe to it the assurance, whicli is felt by tlie poorest 
and most remote inhabitant of England, that his right is 
weighed by the same mcorrupt and acute understanding 
upon which the decision of the highest questions is rejiosed. 
The justices of assize seem originally to have gone their 
circuits annually ; and as partof their duty was to set tallag<s 
upon royal towns, and superintend the collection of the i-eve- 
nuo, we may be certtun that there coald be no long interval. 
This annual visitation was expi-esaly confirmed by the twelfth 
section oF Magna Charts, which provides also that no assize 
of novel disseizin, or mort d'ancestor, should be taken except 
in the shire where the lands in controversy lay. Hence 'this 
clause stood opposed on the one hand to the encroacbmenls 
of the king's court, which might otherwise, by drawing pleas 
of land to itself, have defeated the suitor's right to a jury 
from the vicinage ; and on the other, to those of the feudal 
aristocracy, who hated any interference of the crown to chas- 
tise their violations of iaw, or control their own jurisdiction. 
Accordingly, while the confederacy of barona against Henry 
ILL was in its full power, an attempt was made to prevent 
the regular drcuits of the judges.' 

Long after the separation of the exchequer from the king's 
court, another branch was detached for the decision ^^^^ ^^^^^ 
of private suits. This had its beginning, in Madox's rf Oommon 
opinion, as early as the reign of Richard L^ But '^''^" 
it was completely established by Magna Charta. " Common 
Pleas," it'is said in the fourteentli clause, " shall not follow 
our court, but be held in some certain place," Thus was 
formed the Court of Common Bench at Westminster, with 
full, and, strictly speaking, exclusive jui-isdietion over all civil 
disputes, where neither the king's interest, nor any matter 
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Bavoring of a criminal nature, was concerned. For of fiuch 
disputes neither the court of king's bench, nor Ihat of ex- 
chequer, can take cognizance, except fay means of a legal 
fiction, which, in the one case, supposes an act of force, and, 
in the other, a debt to the crown. 

The principal oiBeera of atate, who had originally been 
effective members of tLe king's court, began to witlidi-aw 
Orininofthe ^"^"^ ^^ '*^^'" *'*'^ separation info three courts of 
Commpn * jusfice, and left their places to regular lawyers 
^"^ though the treasurer and chancellor of the ex- 

chequer have atill seats on the equity side of that court, a 
vestige of its ancient constitution. It would indeed have been 
difficult for men hred in camps or palaces to fulfil the ordi- 
nary functions of judicature under such a system of law as 
had grown up in England. The rales of legal decision, 
among a rude people, are always very simple; not serving 
much to guide, far less to control, tJie feelings of natural 
equity. Such were those which prevailed amocg the Anglo- 
Saxons; i-equiring no subtler intellect, or deeper learning, 
than the earl or sheriff at flie head of his county-court might 
be expected to possess. But a great change was wrought in 
about a century after the Conquest. Our English lawyers, 
prone to magnify the antiquity, like the other merits of (heir 
system, are apt to carry up the date of the common law, till, 
1ik p the pedigree of an illustrious family, it loses itself in the 
obscurity of ancient time. Even Sir Matthew Hale does not 
hesitate to say that its origin is as undiscoverable as that of 
ttie Bile. But though some features of the common law may 
be distinguishable in Saxon times, while our limited knowl- 
edge prevents us from assigning many of its peculiarities to 
any determinable perfod, yet the general character and most 
essential parts of the system were of much later growth. 
The laws of the Anglo-Saxon kings, Madox truly observes, 
are as difi'erent fi-om those collected by Glanvil as the laws 
of two different nations. The pecuniary compositions for 
crimes, especially for homicide, which run through the Anglo- 
Saxon code down to the laws ascribed to Henry I.,' are not 
mentioned by Glanvil. Deatli seems to have been the regu- 
lar punishment of murder, as well as robbery. Though the 
investigation by means of ordeal was not disused in his time,* 
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yet trial by combat, of which we find no inalanee before the 
Conquest, was evidently preferred. Under the Saxon gov- 
ernment, suits appear to have commenced, even before the 
king, by verbal or written complaint ; at least, no trace re- 
mains of the ori^nal writ, the foundation of our civil pro- 
cedure.' The descent of lands before the Conquest was 
according to the custom of gavellcind, or equal partition 
among the children;^ in the age of Henry L the eldest son 
took the principal fief to his own share ;^ in that of Glanvil 
he inherited all the lands held by knight service ; but the de 
scent of soc^e lands depended on the particular custom of 
the estate. By the Saxon laws, upon die death of the son 
without issue, the father inherited;* by our common law, he 
is absolutely, and in every case, excluded. Lands were, in 
general, devisable by testament before the Conquest ; but not 
in the time of Henry II., except by particular custom. These 
are sufficient samples of the difierences between our Saxon 
and Norman jurisprudence ; but the distinct character of the 
two will strike more forcibly every one who peruses euccea- 
sively the laws publiahedhyWilkins, and the treatise ascribed 
to Glanvil. The former resemble the barbaric codes of the 
continent, and the capitularies of Ciiarlemagne and his fiimily, 
minute to an excess in apportioning punishments, but sparing 
and indefinite in treating of dvi! rights ; while the other, 
copious, discriminating, and technieai, displays the character- 
istics, as well as unfolds the principles, of English law. It is 
difficult to assert anything decisively as to the period between 
the Conquest and the reign of Henry IL, wliich presents 
fewer materials for legal history than the preceding age ; but 
the treatise denominated the Laws of Henry L, compiled at 
the soonest about the end of Stephen's reign,' bears so much 
of a Saxon character, that I should be inclined to ascribe our 
present common law to a date, so far as it is capable of any 
date, not much antecedent to the pubhcafion of Glanvil.^ At 
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the same time, since no kind of evidence attests any sudden 
and radical change in the jurisprudence of Englsmd, the 
question must be considered as left in great obscurity. Per- 
haps it might be reasonable to conjecture that the treatise 
called Leges Henrici Primi contMns the ancient usE^es still 
prevailing in the inferior jurisdictions, and that of Glanvil 
the rules established by the Norman lawyers of the king's 
courl, which would of course acquire a general reccgnition 
and efficacy, in consequence of Ihe institution of justices 
holding their assizes periodicaUy throughout the country. 
The capacity of deci^ng legal controversies was now only 
to be found in men who had devoted themselves to 
Sn^te of that peculiar study ; and a race of such mm arose, 
tbs EDgiisu whose eagerness and even enthusiasm in the pro- 
""' fesMOn of the law were stimulated by the self-com- 

placency of int«llectttal dexterity in threading iis inti-icate and 
thorny mazes. The Normans are noted in their own country 
for a shrewd and litigious temper, which may have given a 
character to our courts of justice in early times. Something 
too of that excessive subtlety, and that preference of techni- 
cal to rational principles, which runs through our system, may 
be imputed fo the scholastic philosophy, which was in vogue 
during the same period, and is marked by the same features. 
But we have jast i-eason to boast of the leading causes of 
these defects ; an adherence to fixed rules, and a jealousy of 
judicial discretion, which have in no country, I believe, been 
carried to such a length. Hence precedents of ai^udged 
eases, becoming authorities for the future, have been con- 
stantly noted, and form indeed almost the sole ground of 
argument in questions of mere law. But these authorities 
being frequency unreasonable and inconsistent, partly from 
the inflrnnty of all human reason, partly from the imperfect 
manner in whicb a number of unwarranted and incorrect 
reporters have handed them down, later judges grew anxious 
to elude by impalpable distinctions what they did not venture 
to overturn. In some instances this evasive skill has been 
applied to acts of the le^slature. Those who are moderately 
conversant with the history of our law will easily trace other 
circumstances that have codperated in producing that techni- 
cal and subtle system which regulates the course of real 
property. For as that formed almost the whole of our an- 
cient jurisprudence, it is there that we must seek its original 
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character. But much of the same spirit pervades every part 
of the law. No tribunals of a civilized people ever borrowed 
ao little, even, of illustration, fi-om the wrilings of philoso- 
phers, or from the institutions of other countries. Hence law 
has been studied, in general, rather as an art than a science, 
with more solicitude to know its rules and distmclions than to 
perceive their application to that for which all rules of law 
ought to have been established, the maintenance of public and 
private rights. Nor is there any reading more jejune and 
unprofitable to a philosophical mind than tliat of our ancient 
law-books. Laterlimes have introduced other inconveniences, 
till the vast extent and multiphcify of our laws have become 
a practical evil of serious importance, and an evil which, be- 
tween the timidity of the legislature on the one hand, and the 
selfish views of pi-actitioners on the other, is likely to reaeh, 
in no long period, an intolerable excess. Detei-red by aa 
interested clamor agwnst innovation from abrogating what is 
useless, simplifying what is complex, or determining what is 
doubtful, and always more iaclined to slave off an immediate 
difficulty by some patchwork scheme of modifications and 
suspensions than to consult for posterity in the comprehensive 
spirit of legal philosophy, we accumulate statute upon statute, 
and precedent upon precedent, till no industry can acquire, 
nor any intellect digest, the mass of learning that grows upon 
the panting student ; and our jurisprudence seems not unlikely 
to be sunphfied in llie worst and least honorable manner, 
a tacit agreement of ignorance among its professors. Much 
indeed has already gone into desuetude within the last cen- 
tury, and is known only as an occult science by a small num- 
ber of adepts. We are thus gradually approaching the crisis 
of a necessary reformation, when our laws, like those of Rome, 
must be cast into the crucible. It would be a disgrace to the 
nineteentli century, if England could not find her Ti-ibonian.^ 
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Thia establishment of a, legal system, wHch must lie con- 
sidered as complete at the end of Henry III.'s reign, when 
the unwritten usages of the common law as well as the forms 
and precedents of the courts ivere digested into the great 
work of Bracton, might, in some respects, conduce to the 
sejurity of public freedom. For, however highly the pre- 
rt^atiye might be strained, it was incorporated witli the law, 
and treated with the same distinguished and arguraeotative 
subtlety as every other part of it Whatever things, tliere- 
fore, it was asserted that the king miglit do, it was a neces- 
sary implication that there were other things which ho could 
not do ; else it were vain to specify the Ibrraer. It is not 
meant to press this too far ; since undoubtedly the bias of 
lawyere towards the prerogative was sometimes too discernible. 
But the sweeping maxims of absolute power, which servile 
judges and churchmen taught the Tudor and Stuart princes, 
aeem to have made no progi^ss under the Plantagenet hne. 
Whatever may be thought of the effect which the study of 
the law had upon the rights of the subject, it con- 
^trf^thB duced materiaUy to the security of good order by 
rS^ *''"''■ ascertaining the hereditary succession of the crown. 
Five kings out of seven fiiat followed William the 
Conqueror were usurpers, according at least to modem 
notions. Of these, Stephen alone encountered any serious 
opposition upon that gi-ound ; and witli respect to him, it must 
be remembered that all the barons, himself included, had 
solemnly sworn to mwntfun the succession of Matilda. Henry 
n. procured a parliamentary settlement of the crown upon 
his eldest and second sons ; a strong presumption that their 
hereditary right was not absolutely secure.^ A mixed nolitai 
of right and clioice in fact prevailed as to the succession of 
every European monarchy. The coronation oath and the 
form of popular consent then required were considered as 
more matei-ial, at least to perfect a title, than we deem them 
at present. They gave seizin, as it were, of the crown, and, 
in cases of disputed pretensions, had a sort of judicial efficacy. 

mn a muk worthy otapsiliuaenC, and miitltiB, to be redncel Into ceitalDW, all 

aimot ba dons atluiBiae, to cause o. le- of onu subject Into one sCatato, thntpsc- 

' of »U onr statates, to repoBl BmJh as spicuity ana oleamoM mmrupeu In oni 

ilulljadgs loconisniiint to i«inaln oritCen Inng, vbich at tbig Oaf lew tta- 
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The Chronicle of DunstabJe says, concerning Richard I., that 
he was " elevated lo the tlirone by hereditary right, after a 
solemn election by the clej^ and people ; " * words that indi- 
cate the current principles of that age. It is to he observed, 
however, that Richard took upon him the exercise of royal 
prerogatives without waiting for his coronation.^ The suc- 
cession of John has certainly passed in modern times for an 
usurpation. I do not find that it was considered as such by 
his own contemporaries on this side of tlie Channel. The 
question of inheritance between an uncle and the son of his 
deceased elder bi'other was yet unsettled, as we learn from 
Glanvil, even in private succession.* In the case of sovemgn- 
ties, which wei-e soiaetkaes contended to require different 
nilea from ordinary patrimonies, it was, and continued long 
to he, the most uncertain point in public law, John's pre- 
tensions to the crown might therefore be such as the English 
were justified in admitting, especially as his reversionary title 
seems to have been acknowledged in the reign of his brother 
Bichard.* If indeed we may place reliance on Matthew 
Paris, archbishop Hubert, on this occasion, declared in the 
most explicit terms that the crown was elective, giving even 
to the blood royal no other preference than their merit might 
challenge.'' Carte rejects this as a fiction of the historian; 
and it is certainly a strain far beyond the constitution, which, 
both before and after the Conquest, had invariably limited 
the throne to one royal stock, though not strictly to its nearest 
branch. In a chai^r of the first year of hia reign, Jblin 
caUs liimself king, " by hereditary right, and through the 
consent and favor of the church and people." " 

It is deserving of remark, that, during the rebellions ag^nst 
this prince and his son Henry III., not a syllable was breathed 
in favor of Eleanor, Arthur's sister, who, if the present 
Pules of succession had been established, was the undoubted 
heiress of his right. The barons chose rather to call in the 
aid of Louis, with scai'cely a shade of title, though with much 
better means of maintEoning himself. One should think that 
men whose fathers had been in the field for Matilda could 
make no difficulty about female succession. But I doubt 
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whether, notwithatandlng that precedent, the crown of Eng- 
iand was universally acknowledged to be capable of descend- 
ing to a female heir. Great averseness had been shown by 
the nobility of Henry 1. to his proposal of settling the king- 
dom on his (laughler.* And from a remarkable passage 
which I shall produce in a note, it appears that even in the 
reign of Edward III. the succession was supposed to be con 
fined to the male line.' 

At length, about the middle of the thirteenth century, the 
lawyers applied to the crown the same strict principles of 
descent which regulate a private inheritance.' Edward L 
was proclaimed immediately upon his father's death, though 
absent in Sidly. Something however of the old prindple 
may be ti-aced in this proclamation, issued in his name by 
the guardians of the reahn, where he asserts the crown of 
England "to have devolved upon him by hereditary succes- 
sion and the will of his nobles." " These last words were 
omitted in the proclamation of Edward II. ; ^ since whoso 
time the crown has been absolutely hereditary. The corona- 
tion oath, and the recognition of the people at that solemnity, 
are formalities which convey no right either to the sovereign 
or the people, though they may testify the duties of each.^ 

I cannot conclude the present chapter without observing 
BPKiisii 0°^ most prominent and characteristic distinction 
eeniiTitea- between tie constitution of England and that of 
mSuaiTB every other country in Europe; I mean its i-efuaal 
piiTiifgea of (jiyji privileges t* the lower nobility, or those 
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wliom wo denominate the gentry. In France, m Sp'im, in 
Germany, wherever in short we look, the appeilataons of 
nobleman and gentleman have been strictly synonymous 
Those entitled to bear them by descent, by tenure of land, by 
office or royal creation, have formed a class distinguished by 
privileges inherent in their blood from ordinary freemen. 
JMarriage with noble families, or the purchase of military 

flefa, or the participation of maay civil ofBces, were, more or 
less, interdicted to the commons of France and the empire. 
Of these restrictions, notliiug, or nest to nothing, was ever 
known in England. The law has never taken notice of 
gentlemen.' From the reign of Henry m. at least, the legal 
equality of all ranks below the peerage was, to every essen- 
tial pm^ose, as complete as at present. Compare two writers 
nearly contemporary, Braclon with Beaumanoir, and mark 
how the customs of Englfmd are distinguishable in this re- 
spect. The Frenchman ranges the people under three 
divisions, the noble, the free, and the servile ; our coimtryman 
has no generic class, but freedom and villenage.' Ko re- 
straint aeems ever to have lain upon marriage; nor have tbe 
children even of a peer been ever deemed to lose any privi- 
lege by his union with a commoner. The purchase of lands 
held by kuight-service was always open to all freemen. A 
few.privileges indeed were confined to tiiose who had received 
knighthood.* But, upon the whole, there was a virtual 
equality of rights among all the commoners of England. 
What is most particular is, that the peerage itself imparts no 
privilege except to its actual possessor. In every other 
country the descendants of nobles cannot hat themselves be 
noble, because their nobility is the immediate consequence of 
their birth. But though we commonly say that the blood of 

1 It is hardly worth nhilo, even fbr tbo wards to aospt a msao allianco, op to 
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a peer is ennobled, yet this expression seems hardly accurate, 
and fitter for heralds than lawyers; since in truth nothing 
confers nobility but the actual descent of a peerage. The 
sons of peers, as we well know, are commoners, and tflfally 
destitute of any legal right beyond a barren precedence. 

There is no pari, perhaps, of our constitution so admirable 
as this equality of dril rights ; tliis isonomia, which the phi- 
losophers of ancient Greece only hoped to find in democrat- 
ical government.^ From the beginning om- law has been no 
respecter of persons. It screens not liie gentleman of ancient 
lineage from the judgment of an ordinary jury, nor from 
ignominious punishment. It confers not, it never did confer, 
£ose unjust immunities from public burdens, which the supe- 
rior orders arrogated to themselves upon the continent. Thus, 
while the privileges of our peers, as hereditary legislators of 
a free people, are incomparably moi-e valuable and dignified 
in their nature, they are far less invidious in their exercise 
than those of any oflier nobility in Europe. It is, I am firmiy 
persuaded, to this peculiarly democratical character of the 
English monarchy, that we are indebted for its long perma- 
nence, its regular improvement, and its present vigor. It is 
a singular, a provideniial circumstance, that, in an age when 
the gradual marcli of civilization and commerce was so little 
foreseen, our ancestors, deviating from the usages of neigh- 
boring counli'ies, should, as if deliberately, have guai'ded 
agMust that expansive foree which, in bursting tlirough 
obstacles improvidently opposed, has scattei-ed havoc over 
Europe. 

This tendency to civil equality in the English law may, I 
oanns of think, bc ascribed to several concurrent causes. In 
tiie eqaiiiy the first place the feudal institutions were far less 
HMn^ftse- jj,j]{(jjj.j, ijj England than upon the continent. From 
Bngiaaa. ^^ (jme gf Henry EC. the menage, or pecuniary 
commutation for personal service, became almost universal. 
The armies of our kings were composed of hired ti-oops, great 
part of whom certainly were knights and gentlemen, but 
who, serving for pay, and not by virtue of their birth or 
tenure, preserved nothing of the feudal character. It was 

' XK^flof apxiv, ^pCiTOV j^v Herodotm (Thnlb, c. 801 has put Into 
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not, however, so much for the ends of national as of private 
warfare, that the relation of lord and vassal was conmved. 
The right which evei'y baron in France possessed of redress- 
ing his own wrongs and those of his tenants by amis rendered 
then- connection strictly military. But we read veiy little of 
private wars in England. Notwithstanding some passages in 
Glaavil, which certwnly appear to admit tlieu- legality, it is 
not easy to reconcile this with the general tenor of our laws.^ 
Theymust always liave been a breach of the king's peace, 
which' our Saxon law^vers were perpetually striving to pre- 
sei-ye, and which the Conqueror and his sons more effectually 
maintained.^ Kor can we trace many instances (some we pei'^ 
haps may) of actual hostiiities among the nobility of England 
after the Conquest, except during such an anarchy as the 
rei^ of Stephen or the minority of Heniy III. Acts of 
outrage and spoliation were indeed very frequent. The 
statute of Marlebridge, soon after the baronial wars of Henry 
III., speaks of the disseizins that had taken place during the 
late disturbances ; * sad thirty-five verdicts are said to have 
been given at one court of assize against Foalkes de Breaut^, 
a notorious partisan, who commanded some foreign mercena- 
ries at the beginning of the same reign ;* but these are faint 
i-esemblances of that wide-spreiding devastation which the 
nobles of France and Gtei'many were entitled to carry among 
tieii- neighbors. The most prominent instance perhaps of 
what may be deemed a private war arose out of a contention 
between the earls of Gloucester and Hereford, in the reign 
of Edward I., during which acts of extraordinary violence 
were perpetrated ; but, far from its Iiaving passed for lawful, 
these powerfiil nobles were both committed to prison, and 
paid heavy fines." Thus the tenure of knight-service waa 
not in effect much more peculiarly connected with tlie pro- 

'uMcTTth'*^ ^1« P=sJ«e fa con- to nSDra sn Inftrenca llwf it was an 
taa°?totol'"to^" shan't* al'l'Ef ^ ™As'in He!S>i^Wra"f on'a WeJS^ 
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fesaion of arms than that of socage. There was nothing in 
the former condition to generate that high solf-estimatioii 
which mihtary habits inspire. On the contrary, the burden- 
some incideuts of tenure in chivalry rendered socage the more 
advantageous, though less honorable of the two. 

In the next place, we must ascribe a good deal of efflcac7 
to the old Saxon prindplea that survived the conquest of 
William and infused themselves into our common law. A 
respectable class of free socagers, havmg, in general, full 
rights of alienating their lands, and holding tliem probably at 
a small cert^n rent from the lord of the manor, frequently 
occur in Domesday Book. Tliough, as I have already ob- 
sei-ved, these were derived from the superior and more fortu- 
nate Anglo-Saxon ceorls, they were perfectly exempt from all 
marks of villenage both as to their persons and estates. Most 
have derived their name from the Saxon soc, which signifies a 
franchise, eapedally one of jurisdiction,* and they undoubtedly 
were suitora to the courirbaron of the lord, to whose aoc, or 
right of juslioe, they belonged. They were consequently 
judges in civil causes, determined before the manorial tribu- 
naL^ Such privileges set them greatly above the roturiers or 

1 It now appenra BtrragB to me tbot the twelfth centacy, jnst IwfcrB the grsat 
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cenaers of France. They were all Englishmen, and their 
tenure strictly English ; which seenns to have given it credit 
in the eyes of our lawyers, whea the name of Englishman 
was aifected even by those of Norman descent, and the laws 
of Edward the Confessor became the universal demand. Cer- 
tainly Glanvj], and sfill more Bracton, treat the tenure in free 
socage with great reapeet. And we have reason to think that 
this class of tre«hoMers was very numerous even before the 
reign of Edward I. 

But, lastly, the change which took place in the constitution 
of parliament consummated the degradation, if we must use 
the word, of the lower nobility : I mean, not so much their 
attendance by representation instead of personal suminons, as 
their election by the whole body of freeholders, and their 
separation, along with, citizens and burgesses, from the house 
of peers. These changes will iail under consideration in tlie 
following chapter. 

ingiL of l^irard I. BloiuefieU men- kins reflmd. SEit. Uetton, c. 11. But 
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NOTES TO CHAPTER VIII. 

(PaETS I. AND II.) 



Note I. Page 256. 

ThesFj seven princes enumerated by Bcde Iiave been called 
Bretwaldas, and they have, by late historians, been advanced 
to higher importance and to a different kind of power than, 
as it appears to me, liere is any sufiicieut gi-ound to bestow 
on tiiem. But as I have gone more fully into this subject in 
a paper published in the 32d volume of the ' ArchEeologia,' 
I shall content myself with giving the most material parts of 
■what will there be found. 

Bede is the original witness for the seven monarchs who 
before his time had enjoyed a preponderance over the Anglo- 
Saxons south of the Humber: — "Qui cunctis auslralibua 
gentis Anglorum provinciia, quae Hambros fiuvio et conliguis 
ei terminis sequestrantur a Eorealibus, imperSvunt." (Hist. 
Ecel. lib-li. e. 6.) The four first-named had no authority 
ovei- Northumbria ; but the last three being sovereigns of 
that kingdom, their sway would include the whole of England. 

The Saxon Chronicle, under the reign of Egbert, says 
that he was the eighth who had a dominion over Britain; 
using the remarkable word Bretwalda, which is found nowhere 
else. This, by its root waldan, a Saxon verb, to rule (whence 
our word wield), implies a ruler of Britain or the Britons. 
The Chronicle then copies the enumeration of the other seven 
in Bede, with a little abridgment. The kings mentioned by 
Bede are M\n or Ella, founder of the kingdom of tlie South- 
Saxons, about 477 ; Ceaulin, of Wessex, after the interval 
of nearly a century ; Ethelbert, of Kenl^ the first Christian 
king; Eedwald, of East Anglia; after him three Northum- 
brian kings in succession, Edwin, Oswald, Oawin, We have, 
therefore, sufficient testimony that before the middle of the 
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seventh century four kin^ from four Anglo-Saxon kingcJoms, 
had, at intervsJs of time, become superior to the rest; except- 
ing, however, the Northumbrians, whom Bede distinguishes, 
and whose subjection to a southern prince does not appear at 
all probable. None, therefore, of these could well have been 
called Bretwalda, or ruler of the Britous, while not even his 
own counlrymen were wholly under his away, 

"We now come to three Northumbrian kiags, Edwin, Os- 
wald, and Oawin, who raied, in Bede'a langu^e, with gi-eater, 
power than the preceding, over all the inhabitants of Britam, 
both English and British, with the sole exception of the men 
of Kent. This he reporfs in another place with respect to 
Edwin, the first Northumbrian convert to Christianity; 
whose worldly power, he says, increased so much that, what 
no English sovereign had done before, he extended his do- 
minion to the furthest bounds of Britain, whether inhabited 
by English or by Britons. (Hist. Ecd. Ub. ii. c. 9.) Dr. 
Lingavd has pointed out a i-emarkable confirmation of thia 
testimony of Bede in a Life of St. Columba, published by 
the Bollandists. He names Cuminius, a contemporary writer, 
as the author of this Life ; but I find that these writers give 
several reasons for doubting whether it be his. Tlie words 
are as follow : — " Oswaldum regem, in proeinotu belli castra 
metatum, et ia papilione supra pulvillum doi-mientem allocii- 
tu3 est, et ad helium procedei-e jussit Processit et secula 
est victoria; reversusque postea totius Britanuite imperator 
ordinatus a Deo, et tota iucredula gens bapfiaata est." (Acta 
Sanctorum, Jun. 23.) This passage, on account of llie ud-' 
certainty of the author's age, might not appear sufficient. 
But this anonymous Life of Columba is chiefly taken from 
that by Adamnan, written about 700 ; and in that Life we 
find the impoi-tant expression about Oswald — "totius Britan- 
nia imperator oi-dinatus a Deo." We liave, tlierefore, here 
probably a distinct recognition of the Saxon word Bretwalda ; 
for what else could answer to emperor of Britain? And, as 
far as I know, it is the only one that exists. It seems more 
likely that Adamnan refers to a distinct title bestowed on 
Oswald by his subjects, than that he means to assert as a fact 
that he truly ruled over all Britain. This is not very credi- 
ble, notwithstanding the language of Bede, who loves to 
amplify the power of favorite monarchs. For though it 
may be admitted that i\,ii-.e Northumbrian kings enjoyed at 
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times a preponderance over the other Anglo-Saxon priiici- 
palilies, we know that both Edwin and Oswald lost their lives 
in great defeats hy Penda of Mereia. Nor were the Sfrath- 
clnyd Britons in any permanent SHbjection. The name of 
Bretwalda, an applied to these three kings, though not so 
absurd as lo make it incredible that they assumed it, asserts 
an untruth. 

It is, however, at all events plain from history that they 
obtained their superiority by force ; and we may probably 
believe the same of the four earlier kings enumerated by 
Bede. An elective dignity, such as is now sometimes sup- 
posed, cannot be presumed in the absence of every semblance 
of evidence, and against manifest probability. What appear- 
ance do we find of a fedei-al union among the kites and 
crows, as Milton calls them, of the Heptarchy ? Wliat but 
the law of the strongest could have kept these rapacious aiid 
restless warriors from tearing the vitals of their common 
coanuy ? The influence of Christianity in effecting a com- 
parative civilization, and producing a sense of poiitical as 
well as religious unity, had not yet been felt, 

Mereia took the place of Northumberland as the leading 
kingdom of the Heplai-chy in tbe eighth century. Even 
before Bede brought his Ecclesiastical History to a close, in 
731, Ethelbald of Mereia had become paramount over the 
southern kingdoms ; certainly more so than any of the first 
four who are called by the Saxon Chronicler Bretwaldas. 
" Et hte omnes provincife cielerieque australes ad confinium 
usque Hymbrie fluminis cum suis quseque regibus, Merciorum 
re^ Ethelbaldo subjectte sunt" {Hist, Eccl. v, 23.) In a 
charter of Ethelbald he styles himself — "non solum Mercen- 
sium sed et universanim. provinciarum quie communi vocab- 
ulo dicuntur Suthangli divina largiente gratia i-ex." (Codex 
Ang.-Sax. Diplom. i. 96 ; vide etiam 100, 107.) Offa, his 
successor, retained great part of this ascendency, and in his 
chsulers sometimes styles himself "rex Anglorum," some- 
limes "rex Merciorum simulque aliarum circumquaqne na- 
tionum." (lb, 162, 166, 167, et alibi.) It is impossible 
to define the subordinMion of the southern kingdoms, but we 
cannot reasonably imagine it to have been less than they paid 
in the sixth century to Ceaulin and Ethelbert. Yet to these 
potent sovereigns the Saxon Chronicle does not give the 
name Bretwalda, nor a place m the list of British rulers. It 
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copies Bede in this passage servilely, without regard fo events 
which had occurred since tie termination of his iiistory. 

I am, however, inchned to beheve, comhining tlie passage 
Adamnan with, this less explicitly worded of the Saxon 
Chi-onicle, that the three Northumbrian kings, .having been 
victorious in war and paramount over the minor kingdoms, 
were really designated, at least among their own subjects, by 
the name Bretwalda, or ruler of BriKun, and totius Britan- 
niffi imperafor. The assumption of so pompous a title is 
characteristic of the vaunting tone which continued to in- 
crease down to the Conquest. We may, therefore, admit as 
probable that Oswald of Northunibriain the seventh century, 
as well as his father Edwin and his son Oswin, took the ap- 
pellation of Bretwalda to indicate the supremacy they had 
obtained, not only over Mercia and the other kingdoms of 
their countrymen, but, by dint of successful invasions, over 
the Strathduyd Britons and the Scots beyond the FortL I 
still entert^n the greatest doubts, to say no more, whether 
this title was ever applied to any but these Northumbrian 
kings. It would have been manifestly ridiculous, too ridicu- 
lous, one would think, even for Anglo^^axon grandiloquence, 
to confer it on the first four in Bede's list ; and if it expressed 
an acltnowledged supremacy over the whole nation, why was 
it never assumed in the eighth century ? 

We do not derive much additional information from later 
historians. Florence of Worcester, who usually copies the 
Saxon Chronicle, merely in this instance transcribes tlie text 
of Bede with more exactness than that had done ; he neither 
repeals nor transls^es the word Bretwalda. Henry of Hunt- 
ingdon, after repeating the passage in Bede, adds Egbert to 
the seven kings therein mentioned, calling him "rex et mon- 
archa totius Britannite," doubtless aa a translation of the 
word Bretwalda in the Saxon Chronicle; subjoining the 
names of Alfred and Edgar as ninth and tenth in the list, 
Egbert, he says, was eighth of tea kings remarkble for their 
bravery and power (fortisaimorum) who have reigned in 
England. It ia strange that Edwai-d the Elder, Athelstan. 
and Edred are passed over. 

Bapiu was the first who broached the theory of an elective 
Bretwalda, possessii^ a sort of monarchical supremacy in 
the constitution of the Heptarchy; something like, as he 
says, the dignity of stadtholder of the Netherlands. It wag 
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taken up iii later times by Turner, Lingard, Palgrave, and 
Lappenbei-g. But for this tliere is certainly no evidence 
whatever ; nor do I perceive in it anything but the very re- 
verse of probability, especially in the earlier instances. 
With what we read m Bede we may be content, confirmed as 
with respect to a Northumbrian sovereign it appeai-a to be 
by the Life of Columba; and the plain history will be no 
moi-e than this — that foui.- princes from among the southern 
Anglo-Saxon kingdoms, at different times obtained, probably 
by force, a superiority over the rest ; that afterwards ttii-ee 
Horthnmbrian kings united a similar supremacy with the 
government of their own dominions ; and tbat, having been 
successful in reducing the Britons of the north and also the 
Scots into subjection, they assumed the title of Eretwalda, or 
ruler of Britsun. This title was not taken by any later 
kings, though some in the eighth century were very powerful 
in England ; nor did it attract much attention, since we find 
the word only once employed by an historian, and never in a 
charter. The consequence I should draw is, that too great 
pi-ominence liaa been given to the appellation, and undue 
inferences sometimes derived from it, by the eminent writers 
above menljoned. 

Note H. Page 258. 

The reduction of aU England under a single sovereign 
was accomplished by Edward the Elder, who may, therefore, 
be reckoned the founder of our monai-chy more justly fkan 
Egbert. The five Danish towns, as they were called, Lei- 
cester, Lincohi, Stamfoi-d, Derby, and Nottingham, had been 
brouglit under the obedience of his gallant sister ^thelfleda, 
to whom Alfred had intrusted the vieeroyalty of Mercia. 
Edwai'd himself subdued the Danes of East Aaglia and 
Northumberland. In 922 "the kings of the North Welsh 
sought him to be their lord." And in 924 "chose him for 
father and lord, the king of the Scots and the whole nation 
of the Scots, and Eegnald, and the son of Eadulf, and all 
those who dwell in Northumberland, as well English as 
Danes and Northmen and others, and also the king of (he 
Strathcluyd Britons, and all the Strathcbyd Britons." (Sax. 
Chronicle.) 

Edward died next year ; of his son jEthelsfan it is said 
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that " he ruled all the kings who were in Ihls island ; first, 
Howel king of West "Welsh, and Constaiitine king of the 
8cota, and Uwen king of the Grwentian (Silurian) people, 
and Ealdrad son of Ealdalf of Bamborough, aad they 
confirmed the peace by pledge and by oaths at the piaee 
which ia called Earnot, on the fourth of the Ides of July ; 
and they renounced all idolatry, and after that submitted to 
him in peace." (Id. a.d. 926.) 

From this time a striking change is remarkable in the 
style of our kings. Edward, of whom we have no estan 
charters after these great submissions of the native princes 
calls himself only Angul-Saxonum res. But in those of 
A-fhelstan, such as are reputed genuine (lor the tone is still 
more pompous in some marked by Mj'. Kemble with aa 
asterisk), we meet, as early as 927, with " totius Britanmse 
monarchua, rex, rector, or basileus;" " totius Britannite aolio 
sublimatus;" and other phrases of insular sovereignty. 
(Codex Diplom. vol. ii. passim; vol. v. 198.) What has 
been attributed to the im^inary Bretwaldas, belonged truly 
to the kings of the i«nth century. And the grandiloquence 
of their titles is sometimes almost ridiculous. They affected 
particularly that of Basiieus as something more imperial 
than king, and less easily understood, Edwy and Edgar are 
remarkable for this pomp, which shows itself also in the 
spurious charters of older kings. But Edmund and Edred 
with more truth and simplicity had generally denominated 
themselves "rex Anglorum, Cffit«rorumque in circuitu per- 
sistectium gubernator et rector." (Codex Diplom. vol. ii. 
passim.) An expression which was retained sometimes by 
Edgar. And though these exceedingly pompous phrases 
seem to have become less frequent in the nest century, we 
fiad ■' totius Albionis rex," and equivalent terms, in aJl the 
chatters of Edward the Confessor.' 

But looking from these charters, where our kings asserted 
what they pleased, to the actual trutli, it may be inquired 
whether Wales and Scotland were really subject, and in whaL 
degree, to the self-styled Basileus at Wiiichester. This is a 
debatable laud, which, as merely historical antiquitie'i are iar 

I "as a general rule It may te ob- from the letter halt of tfiat csntucj 

nboot that Ume the Influence of 4e B)-- to vol.ii. p.'i:, 
taaUne couct began tu ho feU ; and tbst 
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from, bang the object of this work, I sliall leave to national 
prejudice or philosophical impartiality, Edgar, it may be 
mentioned, in a celebrated charter, dated in 964, asserts his 
conquest of Dublin and great part of Ireland ; -— " Mihi 
autem concessit propitia divinifas cum Anglorum imperio 
omnia regna insuferum oceaai cum aula feroeisaimis regibua 
uaque Norwegiam, maximamque partem Hibernife cum suEl 
nobilissima civitate Dublinia Anglorum regno subjugare; 
quoa etiam omnea meis impenis eolla subdere, Dei fevente 
gratia, coegi." (Codex Diplom. iL 404.) No historian 
mentions any conquest or even expedition of this kind. Sir 
Francis Pa^'ave (ii. 258) thinks the charter "does not 
contain any expression whidi can ^ve rise to suspicion ; and 
its tenor is entirely conaistent with history:" meaning, I 
presume, that the silence of history is no eontradiclion. Mr. 
Kemble, however, marka it with an asterisk. I will mention 
here that an excellent summary of Anglo-Saxon history, 
from tlie earliest times to the Conquest, has been drawn up 
by Sir F. Palgrave, in the second volume of the Rise and 
R:ogres9 of the English Commonwealth. 

Note IIL Page 262. 

The proper division of freemen was info eorls and ceorls: 
ge eorle— go ceorle; ge eorlische — ge ceorlische; occur in 
several Anglo-Sason testa. The division corresponds to the 
phrase " gentle and simple " of later times. Palgrave (p. 1 1) 
agrees with this. Yet in another place (vol. ii. p. 352) he 
saya, " It certainly designated a person of noble race. This 
ia the form in which it is employed in the laws of Ethelbert. 
The earl and the churl are put in opposition to each other as 
tiie two extremes of society." I cannot assent to this ; the 
second thoughts of my learned friend I like less than the 
first. It seems like saying men and women are the extremes 
of humanity, or odd and even of number. "What was in the 
middle?^ Mr. Kemble, in his Glossary to Beowulf, expliuna 
eorl by mr fortis, pugil vir ; and proceeds thus : — " Borl 
is not a title, as with us, any more than iaom . . . We 

1 An earlier writer Ms &Uea Into the 
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may safely look upon (he origin of earl, as a title of rank, to 
be the same as that of the comttes, who, according to Tacitus, 
eapeeially attached themselves to any distinguished chief. 
That these jidehs hecame under a warlike prince something 
more important than the early constitution of our tribes con- 
templated, is natural, and is moreover proved by history, and 
they laid the foundations of liiat system which recognizes the 
king a3 the fountain of honor. In the later Anglo-Saxon 
constitution, ealdorman was a prince, a governor of a coun- 
ti7 or small kingdom, mh-^gvim ; he was a constitutional 
officer; the earl was not an officer at all, though afteriyards 
the government of counties came to be intrusted to him; at 
first, if he had a benejkium or feud at all, it was a horse, or 
rings, or arras ; afterwards lands. This appears constantly 
in Beowulf, and requires no fm-ther remark." A speech 
indeed ascribed to Withred king of Kent, in 696, by the 
Sstxon Chronicle, would prove earls to have been superior to 
aldermen in that early age. But the foi^ery seems too 
gross to impose on any one. Cteorl, in Beowulf, is a man, 
otV; it is sometimes a husband; a woman is said ceorlian, 

Br. Lingard has clearly apprehended, and that long before 
Mr, Kemble's publication, the distributive character of the 
words eorl and ceorl. " Among the Anglo-Saxons the free 
population was divided into the eorl and ceorl, the man of 
noble and ignoble descent;" and he well observes that "by 
not attending to this meaning of the word eorl, and rendering 
it earl, or rather comes, the translators of the Saxon laws 
have made several passages unintelligible." (Hist, of Eng- 
land, i. 468.) Mr. Thorpe has not, as I conceive, explainal 
the word as accurately or perspicuously as Mr, Kemble. He 
says, in his Glossary to Ancient English Laws, — "Eorl, 
comes, satelles principis. This is the prose deflnition of the 
woi'd ; in Anglo-Saxon and Old Saxon poetry it signifies man, 
though generally applied to one of consideration on account 
of his rank or valor. Its etymon is unknown, one deriving 
it from Old Norse, ar, minister, sateUes ; another Irom jara, 
prcclium. (See B. Haid. voc Jarl, and the Gloss, to Soemund, 
by Edda, t, i. p. 597.) This title, which seems introduced by 
the Jutes of Kent, occurs frequently in the laws of the Icings 
of that district, the first mention of it being in Ethelbort, 13. 
Its more general use among us dates from the later Scandina- 
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vian inTasiona ; and though originally only a title of honor, it 
became in later times one of office, nearly supplanting the older 
and nfiore Sason one of ealdorman." The editor does not here 
particularly advert to the use of the word in opposition io ceorL 
That a word merely expressing man may hecome appropriate 
to men of dignity appears from bar and haa-o ; and something 
analogous is seen in the Latin vir. Lappenherg (vol. ii. p. 
IS) says, — "The title of eorl occurs in early times among 
the laws of the Kentish kings, but became more general only 
in the Danish times, and is probably of old Jutish origin," 
This is a conflision of words : in the laws of the Kentish 
Idngs, eorl means only ingenuus, or, if we please, nohilis ; in 
the Danish times it Was comes, as has just been pointed out. 

Such was the eorl, and such the ceorl, of our forefathers 
— one a gentleman, the other a yeoman, but both freemen. 
We are liable to be misled by the new meaning which from 
the tenth centuiy waa attached to the former word, as well as 
by the inveterate prejudice that nobility of birth must carry 
with it something of privilege above the most perfect freedom. 
But we do not appreciate highly enough the value of the 
latter in a semi-barbarous society. The eorlcundman was 
generally, (hough not necessai-ily, a freeholder; he might, 
unless reslTMned by special tenure, depart f«)m or alienatp 
his land ; he was, if a ireeholder, a judge in the county court : 
he might marry, or become a priest, at his discretion ; his oath 
weighed heavily in corapnrgation ; above all, his life waa 
valued at a high composition ; we add, of course, the general 
respect which attaches itself to the birth xaA position of a 
gentleman. Two classes indeed there were, both " eorlcund," 
or of gentle birth, and so called in opposition to ceorls, but in 
a relative subordination. Sir F. Ptjgrave has pointed out 
the distinction in a passage which I shall extract : — 

" The whole scheme of the Anglo-Saxon law is founded 
upon the presumption that every freeman, not being a 
' hlaford,' was attached to a superior, to whom he was bound 
by fealty, and from whom he could claim a legal pi-ofection 
or warranty, when accused of any transgression or crime. If, 
therefore, the ' eorlcund ' individual did not possess the real 
property which, either from its tenure or its extent, was such 
as to constitute a lordship, he was then ranked in the very 
numerous class whose members, in Wossex and its dependent 
States, were originally known by tlie name of ' sithcundmen,' 
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an appeilatioa which we may paraphrase by the heraldic ex- 
pression, ' gentle by birth and bloc»d.' • This term of sithcund- 
man, however, was only in use in fhe eariier periods. After 
the reign of Alfred it is lost ; and the most comprehensive 
and significant denomination given to ihia class is that of ' six- 
hcendinen,' indicating their position between the highest and 
lowest law-worthy classes of society. Other designations were 
derived from thtar services and tenures. Radechnights, and 
leaser thanes, seem to be included in this rank, and to which, 
in many instances, the general name of sokemen was applied. 
But, however designated, the sithcundman, or sixhcendman, 
appears in every instance in the same relative position in the 
commnnity — classed amongst the nobility, whenever the eori 
and the ceorl are placed in direct opposition to each other ; 
always considered below the territorial aristocracy, and yet 
distinguished from the villtunage by the important right o£ 
selecting his hkford at his will and pleasure. By common 
right the ' sixhtendman ' was not to be annexed to the glebe. 
To use the expressions employed by tlie compilers of Domes- 
day, he could 'go with his land wheresoever he chose,' or, 
leaving his land, he might ' commend ' himself to any hlaford 
who would accept of bis fealty." (Vol. i. p. 14.) ^ 

It may be pointed out, however, which Sir F. P. has here 
forgotten to observe, that the distinction of weregild between 
the twelf hynd and syxhynd was abolished by a treaty between 
Alfred and Guthrum. (Thorpe's Ancient Laws, p. 66.) 
This indeed affects only the reciprocity of law between Eng- 
lish and Danes. Yet it is certain that froia tht^ lime we 
rarely find mention of the mtermediate rank between the 
twelfiiynd, or superior thane, and the twyhynd or ceorL The 
sithcundman, it would seem, was from henceforth rated at the 
same composition as his lord ; yet there is one apparent ex- 
ception (I have not observed any other) in the laws of Henry 
I. It is swd here (C. 76), — " Liberi alii twyhyndi, alii syx- 
hyndi, alii twelfhyndi. Twyhyndus homo dicitur, cujus wera 
est 22 solidorum, qui feciunt 4 libras. Twelfhyndus ^t homo 
plene nobifis, id est, thamus, cujus wera est 1200 solidorum, 

fcl^li™ ? ' once have boon, bod ijecome saseiiiglr 
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qui faciunt libras 25." It is remarkable that, though the 
BTKhyadman is named at firsf, nothing more is said of him, 
and the twelfbjndmMi is defined to be a thane. It appears 
from several passages that the laws recorded in this treatise 
are chiefly those of the West Saxons, which differed in some 
respects from those of Mereia, Kent, and the Danish countiea. 
With regard to the word sithcand, it does occur once or twice 
in the laws of Edward the Elder. It might be supposed that 
die Danes had retained the priaciple of equality among all 
of gentle birth, common, as we read in Grimm, to the northern 
m^ons, which the distinction brought in by the kings of Kent 
between two classes of eorls or thanes seemed fo contravene. 
We shall have occasion, however, to quote a passage from the 
laws of Canute, which indicates a similar distmction of rank 
among the Danes themselves, whatever might bo the rule as 
to composition for life. 

The influence of Danish connections produced another 
gi-eat change in the nomenclatui-e of ranks. S<yrl lost its 
general sense of good birth and became an official title, for 
the most part equivalent to aldei-raan, the governor of a 
shire or district. It is used in this sense, for the first time, 
in the laws of Edward the Elder. Tet it had not wholly 
lost its primary meaning, since we find eorlish and ceorUsh 
opposed, as distributive appellations, in one of Athelstan. 
(Id. p. 96.) It is said in a sort of compilation, entitled, 
" On Oaths, Weregilds, and Ranks," subjoined to the laws 
of Edward the Elder, hut bearing no date, that " It was 
whilom in the laws of the Enghah .... that, if a thane 
thrived so that he became an eorl, then was he henceforth of 
eorl-right worthy." (Ancient Laws, p. 81.') But this 
passage is wanting in one manuscript, though not in the 
oldest, and we find, just before it, the old distributive opposi- 
tion of corl and ceorl.' It is certainly a remarkable excep- 
tion to the common use of the word eorl in any age, and has 
led Mr, Thorpe to suppose that the rank of earl could be 
obtained by landed wealth. The learned editor thinks that 
" these pieces cannot have had a later origin than the period 
in which they here stand. Some of them are probably much 
earUer" (p. 76). But the mention of the "Danish law," in 
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p. 79, seems much, against an earliei- date ; and tHs is so 
mentioned as to make us think that the Danes were fiien in 
subjection. In the time of Edgar eorl had fallj acquired its 
secondary meaning ; in its original sense it seems to have 
been replaced by thane. Certain it is that we find thane 
opposed to ceorl ia the later period of Anglo-Saxon monu- 
ments, as eorl is in the earlier — as if the law knew no other 
broad line of demarcation among laymen, saving always the 
official dignities and the royal family.' And the dislincfioii 
between ihe greater and the lesser tlianes was not losl^ 
though liey were put on a level as to composition. Thus, in 
the Forest Laws of Canute : — " Sint jam deinceps quattuor 
es liberalioribus hominibus qui habent salvas suas consue- 
tudines, quos Angli thegnes appellant, in qualibet regni mei 
provineia constituti. Sint sub qnolibet eorum quattuor ex 
mediocribus hominibus, quos Angli lesthegenes nnncupanl, 
Dani vero yoongmen vooaiif, locati." (Ancient Laws, p. 
183.) Meantime the composition for an earl, whether we 
conftue that word to office or suppose that it extended to the 
wealthiest landholders, was far higher in the later period 
than that for a thane, as waa also his heriot when that came 
into use. The heriot of the king's thane was above that of 
what was called a medial thane, or mesne vassal, the sith- 
cundman, or syshynder, as I apprehend, of an earlier style. 
In the laws of the continental Saxons we find the rank 
corresponding to the eorlcunde of our own country, denomi- 
nated edelingi or noble, as opposed to the JHUnm or ordinary 
freemen. This appellation was not lost in England, and 
was perhaps somefimes appKed to nobles; but we find it 
generally reserved for the royal family.^ Mhel or noble, 
sometimes contracted, forms, as is well known, the peculito' 
prefix to the names of our Angb-Saxon royal house. And 
the word atheling was used, not as in Germany for a noble, 
but a prince ; and his composition was not only above that 
of a thane, but of an alderman. He ranked as an arch- 
bishop in this respect, the alderman as a bishop. (Leges 

1 "Tint tta9iaiie,Bt least origiiiBlly, belns 1209 Ehillinga. That Ihla dignitr 

naa n mililaty ftillowcr, a holder 6y mili- cmaad from Tieing ffltolusiTelj of a mlli- 

tarv Borilce, flBema certsia ; though in lary chirseter is evident from numerous 

'■■-- Umeo the ran'- '- ■■ — ■■ — ■- "■- ^-~' -'■ — •■■-—" — 
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Ethelredi, p. 141.) It is ueceasary to mention this, lest, in 
speaking of the words eorl and ceorl as originally disti-ibutive, 
I should seem to have forgotten the disfinctive superiority of 
the royal family. But whether this had always been the 
case I am not prepared to determine. The aim of the later 
kings, I mean after Alfred, was to carry the monarchical 
principle as high as the temper of the nation would permit. 
Hence they prefei- to the name of kiog, which was associated 
in all the Germanic nations with a limited power, the more 
indefinite appellations of imperator and basileus. And the 
latt«r of these they borrowed from the Byzantine court, 
liking it rather better than the other, not merely out of the 
pompous affectation characteristic of their style in that pe- 
riod, but because, bemg less intelligible, it served to strike 
more awe, and also probably because the title of western 
emperor seemed to be already appropriated in Grermany. It 
was natural that they would endeavor to enhance the supe- 
riority of all alhelings above the surrounding nobility. 

A learned Gferman writer, who distributes freemen into 
but two classes, considers the ceorl of the Anglo-Saxon laws 
as corresponding to the ingenuus, and the thrall or erne, that 
is, slave, to the lidm of the continent. '^ AdeUtigus und 
Uher, noinMs und ingenuus, edelingits und fTiUngm, jarl und 
hai, stehen hier immer als Stand der freien dem der unfreien, 
dem servws, Ktus, lazxus, thrall entgegen." (G-rimm, Deutsche 
Eechts-Alterthumer, Gettingen, 1828, p. 226 et a&'Ss.) Oeorl, 
however, he owns to have " etwas befremdendes," something 
peculiar. " Der Sinn ist bald mas, bald liber ; allein eolonus, 
msiietis, ignobilis ; die Mitte zwischen nobiUs und servus." 

It does not appear from the continental laws that the Ktus, 
or lidus, was strictly a slave, but rather a cultivator of the 
earth for a master, something like the Roman eolonus, though 
of inferior estimation.* Ho slave had a composition due to 

1 Mr. Spence remsrka (Bqnidbb Ja- Saxon oeorla," quoMng Taillus, o. 21. 

rtediotion, p. 51)—" In the canditioo of But did the Oo'mitiE ut eatX time adapt 

the ceorlswe oiimie oiie of the raanj' their msdUtioi^laUuiseofCheEaniiine? 

atnking examples oF the adaptation <»f 1>q we not ratbet see here an illnatntion 

theGanuoji to the Roman iDstitutiom — of what appeals to me the true theory, 

the seotlB and aervlle culUTatora or tbnt dmll^ty of lavs and ouMdhib nm; 

adaeriptUii la England, aa veil is In the ofMn he traced to natural cauaes In the 

continental BCate«, exaatl^ correapended etateof BoctetyTathaFthantoiml^tion? 

vtth the colani and in^atHni of the Ro- M;^ nonon Is, that the Gomana, throDBh 

man pTDTlncea.^' Tet he Inunpdiately principles of oonunon ^^mpatlij- amon^ 
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his kindred by !aw ; the price of his life was paid to liis lord. 
By some of the barbaric laws, one third of the eompositjon 
for a Udus went to the kindred ; the remainder was the lord's 
share. This indicates somefliing above die Anglo-Saxon 
theow or slave, and yet considerably below the ceorl. The 
word, indeed, has been puzzling to continental antiquaries 
and if, in deference to the authorities of Gothofred and 
Grimm, we find the lidi in the barbaric Icsit of the Eoman 
empire, we cannot think these at least to have been slaves, 
though they may have become coloni. But I am not quite 
convinced of the identity resting on a alight resemblance of 

The ceorl, or viUanus, as we find him afterwards called in 
Domesday, was not generally an independent freeholder; 
but Ids condition was not always alikol He might acquire 
land, and if he did this to the extent of five hydes, he be- 
came a thane.' He required no enfranchisement for this; 
his own industry might make him a gentleman. This was 
not the case, at least not so easily, in France. It appears by 
the will of Alfred, published in 1788, that certain ceorls 
might choose their own lord; and the text of his law above 
quoted furnishes some ground for supposing that he extended 
the privilege to aJL The editor of his will says — "AJl 
ceorls by the Saxon constitution might choose sucli man for 
Iheir landlord as they would" (p. 26). But even though 
we should think that so high a privilege was conferred by 
Alfred on the whole dass, it is almost cerlain that they did 
not continue to enjoy it. 

peiBonal aecyituda of citiaenB, whils Oisj aaj tega\ct statute, but lo a kind of 

Bwini^nea terj elricl obllgatloDS of brief Bummsiy of taw, printed by WU- 

praatal teniiFe ; nnil thus the co/oni of Mm and Thorp*. But I think that Sir 

the iasttc emptw on the one hand, the Praneia P«lg»Ta tceati thli too ellghHr 

bdi and ceorls on the other, niire ueithsF when he oalli It a " tradlflaiHiT aoOct Si 

absolntelj free nor nwre])- BtireB. m imknora urilor, wlio uyt, • Wlllom 

In the Lei Friaoium," sn^s Sir E. it was the lair of Emiluia ; > lesTlna ft 

Pa^iaTe, la one of his SKedUODt contij. doubtful vhetliej- It weia w> still, oc bud 

IritionE to the £d[nbni^ Review (xxxii. bsmataur definite thne," [Bdlnb.Ker. 

l%we And Ibe ninal dtsUnstlaDB of xxiIt. 968.) Thangli tha phrase is - 



lUein, it Bae." Tborpe. p. 79. This, a tH' 
10 vill^u indeed, thougli no king^a name ap 
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In file Anglo-Saxon charters the Latin words for the cul- 
tivators are " manentea " or '.' casati." Their number is 
generally mentioned ; and sometimes it ia the sole description 
of land, except its title. The French word manant ia eW- 
dently derived from mwientes. There seems more difSculty 
about casati, which is sometimes used for persons in a state 
of servitude, sometimes even for vassals (Du Cange). In 
our charters it does not bear lie latter meaning. (See Go- 
dex Diplomaticus, passim. Spence on Equitable Jurisdic- 
tion, p. 50.) 

But when we turn over the pages of Domesday Book, a 
record of the state of Anglo-Saxon orders of society under 
Edward the Confessor, we And another kind of difficulty. New 
denominations spring up, evidently distinguishable, yet such 
as no information commtinioated either in that survey or in 
any other document enables us definitively tuid certainly lo 
distinguish. Nothing runs more uniformly through the legal 
docnments antecedent to thfi Conquest than the broad di- 
vision of freemen into eorls, afterwards called thanes, and 
ceorls. In Domesday, which enumerates, as I need hardly 
say, tie inhabitanta of every manor, specifying their ranks, 
not only at the epoch of the survey itself, about 1085, but as 
they were in the time of king Edwai'd, we find abundant 
mention of the tJianes, generally indeed, but not always in 
reference U> the last-named period. But the word ceorl never 
occurs. This is immaterial, for by the name viUani we have 
upwardsof 108,000. And.this wordis frequentlynsed inthe 
first Anglo-Norman reigns as tte equivalent of ceorl. No 
one ought to doubt that they expressed the same persons. 
But we find also a very numerous class, above 82,000, styled 
hordarii ; a word unknown, I apprehend, to any other public 
document, certainly not used in the laws anterior to the Con- 
quest. They must, however, have been also ceorls, distin- 
guished by seme legal difference, some peculiai-ity of service 
or tenure, well understood at the time. A small number are 
denominated coscetz, or coseeti ; a woi-d which does in fact ap- 
pear in one Anglo-Saxon document. There are also several 
minor denominations in Domesday, all of which, as tliey do 
not denote slaves, and certainly not thanes, must have been 
varieties of the eeor! kind. The most frequent of these ap- 
pellations is "colarii," 

But, besides these peasants, there are two appcEations 
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which it is less easy, though it would be more important, to 
define. These are the liSeri homines and the soemanm. Of 
the former Sir Heniy Elhs, to whose indefatigable diligence 
we owe the ovlj real analysis of Domesday Book that has 
been given, has counied up about 12,800 ; of the latter, aboul 
23,000 ; forming together about one eighth of the whole pop- 
ulation, that is, of male adults. This, it must be understood, 
was at the time of the survey ; but there is no appearance, as 
ikr as I have observed, that any material difference in the 
proportion of these respective ctassea, or of those below them, 
had taken pUce. The confiscation fell on the principal ten- 
ants. It is remarkable that in Norfolk alone we have 4487 
KSm' homines and 4588 socmen — Ihe whole enmnerated pop- 
ulation being 27,087. But in Suffolk, out of a population of 
20,491, we find 7470 Hierihommes, with 1060 socmen. Thus 
these two counties contained almost all the Hberi homines of 
the kingdom. In Lincolnshire, on the othei- hand, where 
11,504 are rebimed as socmen, the word liber homo does not 
occur. These Lincolnshire socmen are not, as usual in other 
counties, mentioned among occupiers of the demesne lands, 
but mingled with the villeins and bordars; sometimes not 
standing first in the enumeration, so as to show that, in one 
country, they were both a more numerous and more subor- 
dinate class than in the rest of the i-ealm.' 

The concise distinction between what we should caD free- 
hold and copyhold is made by the forma of entering each 
manor throu^out Domesday Book. Mieri hommes inva- 
riably, and socmen I believe, except in Lmcolnshire, occupied 
the one, viUam and hordarii the other. Hence Uberura 
lenementum and viUenagium. What then, in Anglo-Saxon 
language, was (he kind of the two former classes? They 
belong, it will be observed, almost wholly lo lie Danish coun- 
ties; not one of either denomination appears in Wessex, as 
will be seen by reference to Sir H. Ellis's absti-aet. Were 
they thanes or ceorls, or a, class distinct from both ? What 
was their were f We cannot think that a poor cultivator of 
a few acres, though of his own land, was estimated at 1200 

1 Socin™ sre iBtanied in not a few for the Mnnties in whioh is flnfl socmen 

™° wie™Bl-Ansl?Bj!, amie 'prolan, aoma 
onld, probjibly. 3fl HertlOrdabire, of oltoer tbe 
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Bhilliiiga, like a royal thauc. The intermediate composition 
of the sixhyndinan would bo a convenient guess ; but unfor- 
hmately this seems not to have existed in the Danelage. We 
gain no great light fi-om the laws of Edward the Confessor, 
which fix the manbote, or fine, to the lord for a man slain, 
regulated according to the were due to his children. Man- 
bote, in Danelage, " de villano et de sokemaano 12 oi-as ; de 
liberis hommibus, ires marcas" (c 12). Thus, in the Da- 
nish counties, of which Lincolnshire was one, the socman 
was estimated Bke a viUanus, and much lower than a Uber 
homo. The ora is said to have been one eighth of a mark, 
consequently the liber homo's oianbote, was double that of 
the villein or socman. If this bore a fixed ratio to the 
were, we have a new and unheai-d-of rank who might 
be called fourhyndmen. But such a distinction is never met 
wilt. It would not in itself be improbable that the Uh&ii 
homines who occupied freehold lands, and owed no pradial 
service, should be raised in the composition for their lives 
above common ceorls. But in these inquiries new difficulties 
are always springing foi-th. 

"We must upon the whole, I conceive, take the socmen for 
twyhyndi, for ceorls more fortunate than the rest, who had 
acquired some freehold land, or to whose ancestors possibly it 
had been allotted in the origmal settlement It indicates a 
remarkable variety in the condition of tliese East-Anglian 
counties, Norfolk and Suffijlk, and a more diifused freedom 
in their inhabitants. The population, it must strike us, was 
greatly higher, relatively to their size, than in any other part 
of England; and the multitude of small manors and of parish 
churches, which still continue, bespeaks this progress. The 
socmen, as well as the Uberi hcmines, in whose condition 
there may have been little difierence, except in Lincolnshire, 
where we have seen that, for whatever cause, those denomi- 
nated socmen were Uttle, if at all, better than the viUam, 
were all commended; they had all some lord, though bearing 
to him a relation neither of fief nor of viUenage ; they could m 
general, though with some exceptions, alienate their knds at 
pleasure ; it has been thought that they might pay some small 
rent in acknowledgment of ooniraendatioa ; but the one class 
undoubtedly, and probably the other, were freeholders in 
eveiy legal sense of the word, holding by that ancient and 
respectable tenure, free and common socage, or in a man- 
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ner at least analogous to it Though socmen a.re chiefly 
mentioned in the Dauelage, other obscure denominations of 
occupiers occur in Wessex and Merda, which seem to have 
denoted a similar class. But the slyle of Domesday ia so 
concise, and so far from uniform, that we are very liiible to 
be deceived in our conjectural inferences from it. 

It may be remarked here that many of our modern writers 
draw tfflo unlavoi-able a picture of the condition of the Anglo- 
Saxon ceorl. Few indeed M iato the capital mistake of 
Mr. Sharon Turner, by speaking of him as legally in servi- 
tude, like the villein of Bracton'a age. But we often find a 
tendency to consider him as in a very uncomfortable condi- 
tion, littie caring " to what lion's paw be might fall," as Bo- 
lingbroke said in 1745, and treated by his lord as a miserable 
dependant. Half a century since, in the days of Sir Williain 
Jones, Granville Sharp, and Major Cartwright, the Anglo- 
Saxon constitution was built on universal suffrage; every 
roMi in his tything a partaker of sovereignty, and sending 
from his rood of land an annual representative to the wite- 
nagemot. Such a theory could not stand the first glimmerings 
of historical knowledge in a mind tolerably sound. But while 
we absolutely deny political privileges of this kind to the 
ceorl, we need not assert his life to have been miserable. 
He had very definite legal rights, and acknowledged capac- 
ities of acquiring more ; that he was somelhnes exposed to 
oppression is probable enough; but, in reahty, the records of 
all kinds that have descended to us do not speak in such 
strong language of this as we may read in those of the conti- 
nent. We have no insuri-ection of the ceorls, no outrages by 
themselves, no atrocious punishment by their masters, as in 
Normandy. Perhaps we ai-e a little too much struck by 
their obligation to reside on the lands which they cultivated ( 
the term iMcriptiis gkba denotes, in our apprehension, an 
i^oble servitude. It is, of course, inconsistent with our mod- 
em equality of rights ; but we are to remember that he who 
deserted his land, and consequently his lord, did so in order 
to become a thief. MlafortOss men, of whom we read so 
much, were invariabb- of this character. What else, indeed, 
could he become ? Children have an idle play, to count but- 
tons, and say, — Gentleman, apothecary, ploughman, tliief 
Now this, if we consider the second as representative of bur- 
gesses in towns, is actually a distributivs enmneratioii, setting 
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aside the clei^ of the Anglo-Saxon populalion ; a thane, a 
burgess, a ceorl, a hlafordles man ; that is, a man without 
iand, lord, or law, who lived upon what he could lake. For 
" i-e of protecting the honest ceorl from such men, as well 



as of pi-otecting the lord in what, if property be regarded at 
all, must be protected, his rights to services legally due, it was 
necessary to restrain the cultivator from quitting his land. 
ExceptJons to this might occur, as we find among the lileri 
homines and others in Domesday ; but it was the general rule. 
We might also ask whether a lessee for years at present is 
not in one sense ascriptus t/lebce? It is (rue that he may go 
wherever he will, and, if he continue to pay his rent and per- 
form his covenants, no more can be said. But if he does 
not this, the law will foUow his person, and, though it can- 
not force him to return, will make it by no means his inter- 
est to desert the premises. Such remedies as the law now 
furnishes were not in the power of (he Saxon landlord ; but 
all that any lord could desire was to have the service's per- 
foimed, or to receive a compensation for them. 

Note IV. Page 263. 

Those who treat Ihis opinion as chimerical, and seem 
to suppose that a very large portion of the people of Eng- 
land, during the Anglo-Saxon period, must have been of 
British descent, do not, I thmk, sufficiently consider — flrsl, 
the exterminating chai-aeter of barbarous waAi-e, not here 
confined, as in Gaul, to a single and easy conquest but pro- 
tracted for two centuries with the most obstinate resistance of 
the natives ; secondly, ihe faeilitiea which the possessions of 
the Welsh and Cumbrian Britons gave to their countrymen 
for i-etreat; and thirdly, the natural increase of population 
among the Saxons, especially when settled in a country 
already reduced into a state of culture. Nor can the succes- 
sive migrations from Germany and Norway be shown to have 
been insignificant. Nothing can be scantier than our histori- 
cal materials for the Mh and sixth centuries. We cannot 
iJso but observe that the silence of the Anglo-Saxon records, at 
a later time, as to Welsh inhabitants, except in afew passages, 
affords a presumption that they were not very considerable. 
Tet these passages, three or four in number (I do not include 
those which obviously relate to the independent Welsh, wheiher 
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Cambrian or Cumbriaji), repel the hjpothesis that they may 
have heen wholly overlooked and confounded with the ceorls. 
Their composition was less than that of the ceorl in Weasex 
and Northiimbria ; would not this have been mentioned in 
Kent if they had been found there ? 

It is by no means unimportant in this question that we find 
no mention of bishops or churches remainmg in the parts of 
England occupied by the Saxons before their conversion. If 
a large paa't of the population was British, though in sub- 
jection, what rehgion did they profess? If it is said that 
the worshippers of Thor persecuted the Christian priesUiood, 
why have we no records of it in hagiology? Is it con- 
ceivable that all alike, priests and people, of that ancient 
chui-ch, pusiilanimously relinquished their faith ? Sir F. Pal- 
grave indeed meets this difficulty by supposing that the doc- 
trines of Christianity were never cordially embraced by the 
British tribes, nor hstd become the national religion. (EngL 
Commonwe^th, i. 154.) Perhaps this was in some measure 
the case, though it must be received with much limilation : 
for the retention of heathen superstitions was not incompati- 
ble in that age with a cordial faith ; but it will not account 
for the disappearance of tite ori^nal clergy in the English 
kingdoms. Their persecution, which 1 do not deny, though 
we have no evidence of it, would be part of the exterminat- 
ing system ; they fled before it into the safe quarters of 
Wales. And to obtain the free exercise of their rehgion was 
probably an additional motive with the nation to seek liberty 
where it was to be found. 

It must have struck every one who has looked mto Domes- 
day Book that we find for the most part the same manors, 
the same parishes, and known by the same names, as in the 
present age. England had been as completely appropriated 
by Anglo-Saxon thanes as it was by the Normans who sup- 
planted them. This, indeed, only carries us back to the 
eleventh century. But m all charters with which the excel- 
lent Codex Diplomatious supplies us we find the boundaries 
assigned ; and these, if they do not establish the identity of 
manors as well as Domesday Book, give us at least a great 
number of local names, which subsist, of course with die 
usual changes of language, to this day. If British names 
of places occur, it is rarely, and in the border counties, or in 
CornwaJl. No one travelling through England would dis- 
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cover that any people had ever inhabited it before the Saxons, 
save so far as the mighty Eome has left traces of her empire 
in some enduring walla, and a few names that hetray the colo- 
nial city, the Londinium, the Camalodunum, the Lindum. 
And these names show that the Saxons did not systematically 
innovate, but often left the appellations of places where they 
found (hem given. Their own favorite terminations were ton 
and hy; both words denoting a village or township, like vilh 
in French,^ In each of these there gradually rose a church, 
and (he ecclesiastical division for the most part corresponds 
to the civil ; though to this, as is well known, there are fre- 
quent exceptions. The central point of every township or 
manor was its lord, the thane to whose court the socagers and 
ceorls did service ; we may believe this to have been so from 
the days of the Heptarchy, as it was in those of the Confessor. 
The seroi enumerated in Domesday Book are above 25,000, 
or neai-ly one eleventh part of the whole. These seem gen- 
erally to have been domestic slaves, and partly employed in 
tending the lord's cattle or siviae, as Gurth, whom we all re- 
member, the iteof i^op^i; of the thane Cedric, in Ivanhoe. 
They ai'e never mentioned aa occupiers of land, and have 
nothing fo do with the villeins of later times. A genuine 
Saxon, as I have said, could only become a slave by his own 
or his forefather's default, in not paying a were^d, or some 
legal offence ; and of these there might have been many, 
The few slaves whose names Mr. Turner has collected from 
Hickes and other authorities appear to be all Anglo-Saxon. 
(Hist, of Anglo-Saxons, vol. iii. p. 93.) Several others are 
mentioned in charters quoted by Mr. Wright in the 30th vol- 
ume of the " Archfeologia," p. 220. But the higher proportion 
which send bore to villani and bordarii, that is, free ceorls, in 
the western counties, (hose in Gloucestershire being almost 
one third, may naturally induce us (o suspect that many were 

1 The noM tun amotas (nMnallT any tbis word, wlille upon the continent of 

enoloaure. " Bnt ita more nsiml, though EuvopB It ie nsTer nsed fcr such b por- 

rsBtristod ceose, la thit of a dnolliiig, a poso. In tlM fliEt two volnmES of the 

homeatsMl, tlie honse and inland i all. In Codei Diplomatlcns, Dr. Lee oompntM 

BhorUtbatiaBBnounaeanndboundeilby tbn proportion of local namw omi- 

a Hedge or fence. It ia thus capable of ponndod with !«ii at one ei(rt.th of the 

{lie word toufj., Tti!., a large coUeetlon of ably leads us to' the conelnaioii thit en- 

dwimngei or. Ilka the Scottlali town, etosures rnre as mnch fiToreS by the 

eren a loUtaiy ftim-houae. It is very Auglo-Saxons as they were avoided by 

remarkable that the largest proporlion their OerniBnliretliren bojond the sea. 

of the names of placM amonB the Auslo- Prcfitcc to Kejjihle'a Codex Diplom. Tol. 
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of Brifist origin ; and these might be sometimes in prsedial 
servitude. All inference, however, from the sentence in 
Domesday, as to the particular state of the enumerated 
inhabitants, must be conjecturally proposed. 

Note V. Page 265. 

The constituent parts of the witenagemot cannot be cep- 
bunly determined, though few parts of the Anglo-Saxon 
poUty are more important. A modem writer espouses the 
more popular theory. " There is no reason extant for doubt- 
ing that every thane had the right of appearing and voting 
in the witenagemot, not only of his shire, but of the whole 
kingdom, without however being bound to personal attend- 
ance, the absent being considered as tacitly assenting to the 
resolutions of those present." (Lappenberg, Hist, of" Eng- 
land, vol. ii. p, 317.) Palgrave on the other hand, adheres 
to the testimony of the Historia Eliensis, that forty hydes of 
land were a necessary qualification ; which of course would 
have exduded all but very wealthy thanes. He observes, 
and I believe with much justice, that " proceres terrse " is a 
common designation of those who composed a cma regis 
synonymous, as he conceives, with the witenagemot. ]&■. 
Thorpe ingeniously conjectures tiiat "inter proceres ferr® 
enumerari" was to have the rank of an earl; on the ground 
that five hydes of land was a qualification for a common 
thane, whose heriot, by the laws of Canute, was to that of an 
esu-l as one to eight. (Ancient Laws of Anglo-Saxons, p. 81.) 
Mr, Spence supposes the rank annexed to forfj hydes to have 
been that of king's thane. (Inquiry into Laws of Europe, 
p. 311.) But they were too numerous for so high a quafifi- 
cation. 

Mr. Thorpe explains the word witenagemot thus ; — " The 
supreme council of the nation, or meeting of the witan, 
This assembly was summoned by the king ; and its members, 
besides the sa'chbishop or archbishops, were the bishops, 
aldermen, duces, eorls, thsmes, abbots, priests, and even 
deajxius. In this assembly, laws, both secular and ecclesias- 
tacal, were promulgated and repealed ; and cliartera of grants 
made by the king confirmed and ratified. Whether this 
assembly met by royal summons, or by usage at stated 
periods, is a point of doubt." (Glossary to Ancient Laws.) 
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This is uot remarkably explicit : aldermen are distinguished 
from earla, and duces, an equivocal word, from both;* and 
the important difficulty is slurred over by a general descrip- 
tion, thanes. But what thanes ? remains to be inquired. 

The charters of all Anglo-Saxon sovereigns are attested, 
not only by bishops and abbots, but by laymen, described, if 
by any Saxon appeUatioa, as aldermen, or as thanes. Their 
number is not very considerable ; and some appear hence to 
have inferred that only the superior or royal thanes were 
present in the witenagemot. But, as tbe signatures of the 
whole body could not be reqiiired io attest a eharffir, this is 
far too precarious an inference. Few, however, probably, 
are found to believe that the lower thanes flocked to the 
national council, whatever their rights may have been ; and 
if we have no sufficient proof that any such privileges had 
been recognized in law or exercised in fact, if we are rather 
led to consider the sithcundman, or sixhynder, as dependent 
merely on Hs lord, in something very analogous lo a feudal 
i-elation, we may reasonably doubt the strong position which 
Lappenberg, though following so many of our own anliqua- 
nea, has laid down. Probably the traditions of the Teutonic 
democi'Sfiy led to the insertion of the ^seiit of the people in 
some of the Anglo-Saxon laws. But it is done in such a 
manner as to produce a suspicion that no substantial share in 
legislation had been reserved to them. Thus, in the pre- 
amble of the laws of Witlirced, about 696, we read. " The 
great men decreed, with the suffrages of all, these dooms." 
Ina's laws are enacted " with all my ealdormen, and the most 
^stinguished witan of ray people." Alfred has consulted 
his "witan." And this is the uniform word in all later laws 
in Anglo-Saxon. Canute's, in Latin, run—" Cum consilio 
primariorum meorum." We have not a hint of any numer- 
ous or popular body in the Anglo-Saxon code. 

Sir F. Palgrave (i. 637) supposes that the laws enacted in 
B not valid till accepted by the legisla^ 



inUioanbgcripHonofchBrlerBftrfSans, givoo ml)! 

moie commonly tOr alAennaa. Ttiajis liut In thr 

ig gemeraUy, In latin, minisler. CoSei seems lo 

]M{tkttna(. paaim. Some huTe suppoesd bmliles < 

dux to slgnliy, St leuC occaaionaUj, a ment of t 

Kallar algoftj, OBUed, In AngLo-Saxnn, kingaoms 
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turea of the different fcingiloms. This seems a paradox, 
(tough supported vdtli ilia usual learning and ingenuity. He 
admits that Edgav " speaks in the tone of prerogative, ajid 
directs his statutes to be observed and transmitted by writ to 
the aldermen of the other subordinate states." (p. 638.) 
But I must say that this is not very esact. The words in 
Thorpe's translation are,- — "And let many writings be 
written concerning these things, and sent both to .^Ifere, 
alderman, and to ^thelwine, ^dorman, and let them [send] 
in every direction, that this ordinajice be known to the poor 
andricL" (p. 118.) "And yet," Sir F. P. proceeds, "in 
defiance of ^s positive injunction, the laws of Edgar were 
not accepted in Mercia till the reign of Canute the Dane," 
For this, however, he cites no authority, and I do not find it 
in the Anglo-Saxon laws. Edgar says, — ■ " And I will that 
secular rights stand among the Danes with as good laws as 
they best may choose. But with the English, let that stand 
which I and my witan have added to the dooms of my fore- 
fathers, for the behoof of all the people. Let this ordinance, 
nevertheless, be common to all the people, whether English, 
Danes, or Britons, on eveiy side of my dominion." (Thorpe's 
Ancient Laws, p. 116.) But what does this prove as to 
Mercia? The inference is, that Edgar, when he thought 
any particular statute necessary for the pubhc weal, enforced 
it on all his subjects, but did not generally meddle with the 
Danish usages. 

"The laws of the glorious Athelstan had no effect in 
Kent, the dependent appanage of hia crown, until sanctioned 
by the witan of the shire." . It is certmnly true that we find 
a letter addressed to the king in the name of "episcopi tui 
de Kancia, et omnes Caittescyre thaini, comites et villani," 
thanking him " quod nobis de pace nostra prtecipero voluisti. 
et de commodo nostro quserere et consulere, quia magnum 
inde nobis est opus divitjbus et pauperibus." But the whole 
tenor of this letter, which relates to the laws enacted at the 
witenagemot^ or "grand synod" of Greafanlea (supposed 
near Andover), though it expresses approbation of those 
laws, and repeats some of them with slight variations, does 
not, in my judgment, amount to a distinct enactment of 
(Jiem ; and the final words aje not very legislative. " Pre- 
eamnr, Domine, misericordiam tuam, si in hoc scripto alteru- 
trum est vol nimif; vel minus, ut hoc emendai'j jubeas 
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secundum yelle tuum. Et nos devote parali aumus ad omnia 
quai nobis prseeipere veils quse uaquam aliquatenus implere 
Taleamua." (p. 91.) 

It is, moreover, an objection to considering this as a, formal 
enactment by the witan of the sbire, that it runs in the 
aamea of "thaini, comites et villani." Can it be maintained 
that the ceoris ever formed an integrant element of the 
legislature in the Itingdom of Kent? It may be alleged 
that their name was inserted, though (hey had not been 
formally consenting parties, as we find in some parliamentary 
grants of money much later. But this would be an arbitrary 
conjecture, and the terms " omnes thaini," &c., are very 
large. By comites we are to itnderstand, not earls, who in 
diat age would not have been spoken of distinctly fi-om 
thanea, at least in the plural number, nor postponed to them, 
but thanes of the second order, sithcundmen, sixhynder. 
Alfred translates " comes " by " goaith," and the meaning 
is nearly the same. 

In the nest year we have a very peremptory declaration 
of the exclusive rights of the king and his witan. " Athel- 
stan, king, makes known that I have learned that our 'frith' 
(peace) is worse kept than is pleasing to me, or as at Great- 
anlea was ordained, and my witan say that I have too long 
borne with it. Now, I have decreed, with the witan who 
were with me at Exeter at midwinter, tliat they [the ftith- 
breakersj shall all b aly th m elves and with wives and 
property, and with all tl to o whither I will (unless 

from thenceforth tl y shill d t), on this condition, that 
fhoy never come again to h untry. And if they shall 
ever again he foun 1 m th un y that they be as guilty as 
he who may be tak w th t 1 goods (handhabbende)." 

Sip Fi-ancis Palgia a ti nu a advocate for the antiq- 
uity of municipal privileges, contends for aldermen, elected 
by the people in boroughs, sitting and assenting among the 
king's witan. (Edinb. Rev. ssvi. 26.) " Their seats in the 
witenagemot were connected as inseparably with their office 
as their dnties in the folkmote. Nor is there any reason for 
denying to the aldermen of the boroughs the rights and rank 
possessed by the aldermen of the hundreds ; and they, in all 
eases, were equally elected by the commons." The passage 
ia worthy of consideration, like everything which comes from 
Ous ii^enioua and deeply read author. But we must be 
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staggered by the absence of all proof, and particularly by 
the fa«t that we do not And aldermen of towns, so deseribed, 
among the witnesses of any royal charter. Yet it is possible 
that such a privilege was coniined to the superior thanes, 
which weakens the inference. "We cannot pretend, I think, 
to deny, in so obscure an inquiry, that some eminent inhabi- 
tants (I would here avoid the ambiguous word citizens) of 
London, or even other cities, might occasionally be present 
in the witenagemot. But were not these, as we may confi- 
dently assume, of the rank of thaae ? TTie position in my 
text is, that ceorls or inferior freemen had no share in the 
deliberationa of that assembly. Nor would these aldermen, 
if actually present, have been chosen by the court-leet ftir 
that special purpose, but as regular magistrates. " Of this 
great council," Sir F, P. says in another place (Edinb. Rev. 
xxxiv, 336), "as constituted anterior to the Conquest, we 
know little more than the name." The greater room, conse- 
quently, for hypothesis. In a later work, as has been seen 
above, Sir F. P. adopts the nodon that forty hydes of land 
were the necessary qualification for a seat in the witenage- 
mot This is almost inevitably inconsistent with the presence, 
as by rigbt^ of aldermen elected by boroughs. We must 
conclude, therefore, that he has abandoned that hypothesis. 
Neither of the two is satisfectory to my judgment. 

Note VI. Page 267. 

The hundred-court, and indeed the hundred itself, do not 
appear in our Anglo-Saxon code before the reign of Edgar, 
whose regulations concerning the former are rather fldL 
But we should be too hasty m concluding that it was then 
first established. Nothing in the language of those laws im- 
plies it. A theory has been developed in a very brilliant and 
learned article of the Edinburgh Review for 1833 (xxxvi. 
287), justly ascribed to Sir F. Palgrave, which deduces the 
huni:ed from the Acerad of the Scandinavian kingdoms, the 
integral unit of the Scandinavian commonwealths. " The 
Grothic commonwealth is not an unit of which the smaller bod- 
ies politic are fractions. They are the units, and the com- 
monwealth is the multiple. Every Gothic monarchy is in 
the nature of a confederation. It is comjKBed of towns, town- 
ships, shires, bailiwicks, bnrji;hs, eftfldoms, dukedoms, all in a 
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cerlair, degree strangers to each other, aad aeparated in juria- 
diction. Their magiatrat«a, therefore, in theory at least, ought 

not to emanate from tiie sovereign The strengih 

of the 8tat« ascends from region to region. The represent- 
ative form of government, adopted by no nation but the Gothic 
tribes, and originally common to them all, necessarily resulted 
from this federative system, in which the sovereign was com- 
pelled to treat the component members as possessing a several 
authority." 

The hundred was as mueh, according to Palgrave, the or- 
ganic germ of the Anglo-Saxon commonwealtli, as the hterad 
was of the Scandinavian. Thus, the leet, held every month, 
and composed of the tythingmen or head-boroughs, represent- 
ing the inhabitants, were both the inquest and the jury, pos- 
sessing jurisdiction, as he conceives, in all cases civil, criminal, 
and ecclesiastical, though this was restrained after the Con- 
quest. "William forbade the bishop or archdeacon to sit there ; 
and by the 17th section of Magna Gharta no pleas of the 
crown could be held before the sheriff, the constable, the coro- 
ner, or other bailiff (inferior officer) of the crown. This was 
intended to secure for the prisoner, on charges of felony, a 
trial before the king's justices on their circuits ; and, fiwn 
this time, if not earlier, the hundred-court was reduced to in- 
signifioance. That, indeed, of the county, retaining its civil 
jurisdiction, as it still does in name, continued longer in force. 
In the reign of Henry I., or when the customal (as Sir F. 
Palgrave denominates what are usually called his laws) was 
compiled (which in fact was a very little later), all of the 
highest rank were bound to attend at it. And though the 
extended jurisdiction of the curia regis soon cramped its 
energy, we are justified in saying that the proceedings before 
the justices of assize were nearly the same in effect as those 
before the shiremote. The same suitors were called to attend, 
and the same duties were performed by them, though under 
different presidents. The grand jury, it may be remarked, 
still corresponds, in a considerable degree, to the higher class 
of landholders bound to attendance in the county-court of the 
Saxon and Norman periods. 

I must request the reader to turn, if he is not already ac- 
quainted with it, to this original disquisition in the Edinburgh 
Keview, The analogies between the Scandinavian and 
Anglo-Saxon institutions are too striking to be disregarded, 
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though some conclusions may have been drawn from them to 
which we cannot thoroughly agree. If it ia alleged that we 
do not find in the ancient ouatoma of Germany that peculiar 
scale of society which ascends from the hundred, as a monad 
of aelf-govemment, to the collective unity of a royal conunon- 
■wealth, it may be replied that we trace the essential principle 
in the pagm, or gau, of Tacitus, though perhaps there might 
be nothing numerical in that territorial direction ; that we 
have, in fact, the centenary distribution under peculiar magis- 
trates in the old continental laws and other documents ; and 
that a large proportion of fee inhabitants of England, ulti- 
mately coalescing with the rest, so far at least as to acknowl- 
edge a common sovereign, came from the very birthplace of 
Scandinavian institutions. In the Danclage we might expect 
more traces' of a northern policy than in iJie south and west ; 
and perhaps liiey may he found.-' Yet we are not to disre- 
gard the effect of countervailing agencies, or the evidence of 
our own records, which attest, as I must think, a fer greater 
unity of power, and a more paramount authority in the crown, 
throughout the period which we denominate Anglo-Saxoa, 
than, according to the scheme of a Scandinavian common- 
wealth sketched in the Edinburgh Review, cotiid be attributed 
to thai very ancient and rude state of society. And there i? 
a question that might naturally be asked, how it happens that, 
if tiie division by hundreds wid the court of the hundi-ed were 
parts so essential of the Anglo-Saxon commonweaJtli that all 
its unity is derived from them, we do not iind any mention of 
either in the numerous laws and other documents which re- 
main before the reign of Edgar in the middle of the tenth 
century. But I am far from supposing that hundreds did not 
exist in a much earlier period. 

Note VH. Page 270. 

" The judicial fiinotions of the Anglo-Saxon monarchs 
wer(! of a twofold natwe ; the ordinary authority which the 
king exercised, like the inferior territorial judges, differing, 
perhaps, in degree, though the same in kind ; and the pre- 
rogative supremacy, pervading all the tribunals of the people, 
ttnd which was to be called into action when they were un- 
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able or unwilling to afford redresa. The jurisdiction which 
he exercised over hia own thanes was similar to the authority 
of any other hlaford ; it resulted from the peculiar and ii»- 
mediato relation of the vassal to the superior. Offences com- 
mitted in the fyrd or army were punished by the ting, in his 
capacity of military commaTider of the people. He could con- 
demn die criminal, and decree the forfeiture of his proper- 
ty, without the intervention of any other judge or trihuntJ. 
Furthermore, the rights which the king had over a31 men, 
though slighdy differing in " Danelago " from die prerogative 
whi<£ he possessed in Weesex and Mercia, allowed him to 
take cognizance of almost every offence accompanied hy vio- 
lence and rapine ; and amongst these " pleas of the crown " 
we find the terms, so familiar to the Scottish lawyer and anti- 
quary, of " hamsoken " aad"flemen firth," or the crimes of 
invading the peaceful dwelling, and harboring the oiifJawed 
fii^five. (Rise and Progress of Engl. Commonwealth, voL 
i. p. 282.) 

Edgar was renowned for his strict execution of justice. 
•' Twice in every year, in the winter and in the spring, he 
made the circuit of his dominions, protecting the lowly, rigidly 
exaniining the judgments of the powerful in each province, 
and avenging all violations of the law." (Id. p. 286.) He 
infers from som.e expressions in the Mstoiy of Ramsey (Gale, 
iii. 441) —"cum more assueto rex Cnuto regni fines pera^ 
graret" — that these judicial eyres continued to he held. It 
is not at all improbable that such a king as Canute would re- 
vive the practice of Edgar ; but it was usual in all the Teu- 
tonic nations for the king, once after his accession, to malie 
the circuit of his realm. Prooft of this are given hj Grimm, 
p. 237. 

In this royal court the sovereign was at least assisted by 
his"witan," both ecclesiastic and secular. Their consent 
was probably indispensable ; but the monarchical element of 
Anglo-Saxon polity had become so vigorous in the tenth 
and eleventh centarles, that we can hardly apply the old Teu- 
tonic principle expressed by Grimm. "All judicial power 
was exercised by the assembly of freemen, under the presidenee 
of an elective or hereditaty superior." (Deutsche Rechfa- 
Alterfh. p. 749.) This was the case in the county-court, and 
perhaps had once been so in the court of the king. 

The analogies of the Anglo-Saxon monarchy to that of 
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France during the same period, though not uniformly to be 
tra«ed, are very striking. The regular jurisdiction over the 
ting's domanial tenants, that over the vassals of the crown, 
tliat which was exercised on denial of justice by the lower 
tribunala, meet us ia the two first dynaaliea of France, and in 
the early reigns of the third. But they were checked in that 
country by the feudal privileges, or assumptions of privilege, 
which rendered many Iriags of these three races almost im- 
potent b> maintain any authority. Edgar and Canute, or even 
less active princes, had never to contend with the feudal aris- 
tocracy. They legislated for the realm; they wielded its 
entire force; they maiataioed, not always thoroughly, hut in 
right and endeavor they failed not to maintain, the public 
peace. The scheme of the Anglo-Saxon commonwealth was 
better than the feudal; it preserved more of the Teutonic 
character, it gave more to the common freeman as well as to 
the king. The love of Utopian romance, and the bias in 
&vor of a democratic origin for our constitution, have led many 
to overstate the freedom of the Saxon commonwealth; or 
rather, perhaps, to look less for that freedom where it is reaUy 
best to be found, in the administration of justice, than in rep- 
resentative councils, which authentic records do not confirm- 
But in comparison to France or Italy, perhaps to Germany, 
with the exception of a few districts which had preserved 
their ori^nal customs, we may reckon the Anglo-Saxoa 
polity, at the time when we know most of it, from Alfred to 
the Conquest, rude and defective as it must certainly appear 
when tried by the standard of modern ^es, not quite unwor- 
thy of those affectionate recollections which long continued to 
atlach themselves to its name. 

The most important part, perhaps, of the jurisdiction exer- 
cised by the Anglo-Saxon kings, as by those of France, was 
ob defectum Justttiee, where redi-ess could not be obttuned from 
an inferior tribunal, a case of not unusual occurrence in those 
ages. It forms, as has been shown in the second chapter, a 
conspicuous feature in that feudal jurisprudence which we 
trace in the establishments of St Louis, and in Beaumanoir. 
Nothing could have a more decided tendency to create and 
strengthen a spirit of loyalty towards the crown, a trust in its 
power and paternal goodness. " The sources of ordinary ju- 
risdiction," says Sir F. Palgrave, " however extensive, were 
less important than the powers assigned to the king aa the 
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lord and leader of hin people ; and by wliich he remedied the 
defects of the legislation of the state, speaking when the law 
was silent, and adding new vigor to its administration. It 
was to the royal authority that the suitor had recourse when 
he could not obtain 'right at home,' thougli this appeal was 
not to be had until he had thrice ' demanded right ' in the 
hundred. If the letter of the law was grievous or burden- 
some, the alleviation was to be sought only from, the king.' 
All tiiese doctrines are to be discerned in the practice of the 
subsequent ages ; in this place it is only necessary to remai'k 
that the priuciple of law which denied the king's help in civil 
suits, until an endeavor had first been made to obtain redress 
in the inferior courts, became the leading allegation in the 
' Writ of Right Close ; ' this prerogative proeeBS being found- 
ed upon the default of the lord's court, aad issued lest the 
king should hear any more complaiots of want of justice. 
And the alleviation of ' (he heavy law ' is the primary source 
of the authority delegated by the king to his council, and af- 
terwards assumed by his chancery and chancellor, and from 
whence our courts of equity are derived. " {Else and Prog- 
ress of English Commonwealth, vol. i. p. 203.) I hesitate 
about this last position ; the " heavy law " seems to have been 
the legal fine or penalty for an offence. (Leges Edgar. uM 
supra.) 

That there was a select council of the Anglo-Saxon kings, 
distinct from the wifenagemot, and in constant attendance 
upon them, notwithstanding the opinion of Madox and of 
Allen (Edinb. Rev. xxxv, 8), appears to be indubitable- 
" From the numerous charters granted by the kings to the 
church, and to their vassals, which are dated from the differ- 
ent royal vills or manore wherein they resided in their prog- 
resses through then- dominions, it would appear that there 
were always a certain number of the optimates in attendance 
on the king, or ready to obey his summons, to act as his 
council when circumstances required it. This may have been 
what afterwards appears as the select council." (Spence'a 
Equitable Jurisdict. p. 72.) The charters published by Mr. 
Kembler in the Codex Ang.-Sax. Diplomaticus are attested 
by those whom we may suppose to have been the members 
(rf this council, with the exception of some, which, by llie 

iEdgarII.2! GBDnldU.lfi) HQielnd.U. 
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number of witnesses and tiie importance of the matter, were 
probably granted in the witenagemot 

The jurisdiction of the king is illustrated by the lawa of 
Edgar. " Now this is the secnlai' ordinance which I will that 
it be held. This then is just what I will ; that every man be 
worthy of folk-right, as well poor as rich ; and that righteous 
dooms he judged to him ; and let there be that remission in 
the ' bot ' as may be becoming before God and tolerable before 
tiie world. And let no man apply to the king in any suit, 
unless he at home may not be worthy of law, or cannot ob- 
tain law. If the law be loo heavy, let him seek a miiigation 
of it from the king ; and for any botworthy crime let no man 
forfeit more than his 'wer.'" (Thorpe's Ancient Laws, p. 
113.) Bot is explained in the glossaiy, "amends, atone- 
ment, compensation, indemnification." 

This law seems not to include appeals of false judgment, 
in the feudal phrase. But they naturally come within the spir- 
it of the provision; and "injuatum judidum"ianamed in Le- 
ges Henr. Primi, c. 10, among the exclusive pleas of the 
crown. It does not seem clear to me, as Palgrave assumes, 
that the disputes of royal thanes with each other came be- 
fore the king's court. Is there any ground for supposing 
that they were exempt from the jurisdiction of the county- 
court ? Doubtless, when powerful men were at enmity, no 
petty court could efiectively determine their quarrel, or pre- 
vent them from having recourse to arms; such suits would 
feli naturally into the king's own hands. But the jurisdic- 
tion might not be exclusively his ; nor would it extend, as of 
course, to every royal thane ; some of whom might be amena- 
ble, without much ditficulty, to the local courts. It is said in 
the seventh chapter of the laws of Henry I., which are An- 
glo-Saxon in substance, coaceraing the business to be trans- 
acted in the county-court, where bishops, earls, and others, as 
well as "bavons and vavassors," that is, king's thanes and in- 
ferior thanes in the older language of the laW, were bound to 
be present, — " Agantur itaque primo debita vere Christiani- 
tatis jure ; secando regis placita ; postremo causse singulorum 
dignis satisfacldouibus expleantur." The notion that the 
king's thanes resorted to his court, as to that of their lord or 
common superior, is merely grounded on feudal principles ; 
but the great constitutional theory of jurisdiction in Anglo- 
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Saxon times, as Sir F. Palgrave is well aware, was not feu- 
dal, but primitive Teutonic. 

" The witenagemot," says Allen, " was not only the king's 
legislative assembly, but his supreme court of judicature." 
(Edinb. B«y. xxxv. 9 ; referring for proofs to Turner's Histo- 
ly of the Anglo-Saxons.) Nothing- can be less questionable 
ttiaa that civil as well as criminal jurisdiction fell within the 
province of this assembly. But this does not prove that there 
was not also a less numerous body, constantly accessible, fol- 
bwing the king's person, and' though not, perhaps, always 
competent in practice to determine the quarrels of the most 
powerful, ready to dispose of the complaints wHch might come 
before it fromtho hundred or county courts for delay of jus- 
tice or manif^t wrong. Sir F. Palgrave's arguments for the 
existence of such a tribunal before the Conquest, founded, on 
the general spirit and analogy of the monarchy, are of the 
greatest weighL But Mr. Allen had acquired too much a 
habit of looking at the popular side of the constitution, and, 
catching at every passage which proved owr early kings to 
have been limited in their prerogative, did not quite attend 
enough to the opposite scale. 

Note Vni. Page 273. 

Though the following note relates to a period subsequent 
to the Conquest, yet, as no better opportunity will occur for 
following up the very interesting inquiry into the origin and 
progress of trial by jury, I shall place here what appears most 
worthy of the reader's attention. And, before we proceed, let 
me observe that the twelve thanes, mentioned in the law of 
Ethelred, quoted in the text (p. 270), appear to have been 
cleai-ly analogous to our grand juries. Their duties were to 
present offenders ; they corresponded to the scabini or ^chevina 
of the foreign laws. Palgrave has, with his usual clearness, 
distinguished both compurgators, each as were previously 
mentioned in the text, and these thanes from real jurors. 
"Trial by compurgators offers many resemblances to a jury; 
for the dubious suspicion that fell upon the culprit might 
often be decided by their knowledge of his general conduct 
and conversation, or of some fact or circumstance which con- 
vinced them of his innocence. Tie thanes or Relieving 
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may equally be confounded with a jury ; since the floating, 
customary, unwritten law of the country was a fa^t to be 
aacertamed from their belief aad knowledge, and, unlike the 
suitors, they were sworn to the due discbarge of their duty. 
Still, each class will be found to have some peculiar distino- 
tion. Virtually elected by the community, the ^chevina coa- 
stituted a permanent magistracy, and their duty extended 
beyond the mere dedsion of a contested question ; but the 
Jurors, when they were traversers, or triers of the issue, were 
elected by the king's officers, and impanelled for that time 
and turn. The juror deposed to facts, the compurgator 
pledged his faith." (English Commonw, i, 248). 

In the Anglo-Saxon laws we find no trace of the trial of 
offences by the judgment, properly so called, of peers, though 
civil suits wei-e.determiced in the counlj court. The parly 
accused by the twelve thanes, on their presentment, or per- 
haps by a smgle person, was to sustain his oath of innocence 
by that of compurgators or by some mode of ordeal. Lit has 
been generally doubted whether trial by combat were known 
before the Cfonquest; and distinct proofs of it seem to be 
vramting. Palgrave, however, thinks it rather probable that, 
in questions affecting righia in land, it may sometimes have 
been resorted to (p. 224). 'J But let us now come to trial by 
jury, both in civil and crimmal proceedings, as it slowly grew 
up in the Norman and later periods, erasing from our minds 
^ prejudices about its English original, except in the form 
already mentioned of the grand inquest for presentment of 
offenders, and in that which the passage quoted in the text 
from the History of liamsey furnishes — the reference of a 
suit already commenced, by consent of both parlies, to a select 
number of sworn arbitrators. It is to be observed that the 
thirty-six thanes were to be upon oath, and consequently came 
very near to a jury. 

The period between the Conquest and the reign of Henry 
H. is one in which the two nations, not yet blended by the 
effects of intermarriage, and retaining the pride of superiority 
on the one hand, the jealousy of a depressed but not van- 
quished spirit on the other, did not altogether ftJI into a 
common law. Thus we find in a law of the Conqueror, that, 
while the EngUshman accused of a crime by a Norman bad 
the choice of trial by combat or by ordeal, the Norman must 
meet the former if his English accuser thought fit to encounter 
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him ; but if he dared not, aa the insolence of the victor seems 
to presume, It was sufficient fof the foreigner lo purge himself 
by the oalhs of his frieniis, according to the custom of Nor- 
mandy. (Thorpe, p. 210.) 

We have nesf, in the Leges Henrici Primi, a treatise com- 
piled, as I have mentioned, under Stephen, and not intended 
to pass for legislative,^ numerous statements as to the usual 
course of procedure, especially on criminal charges. These 
are very carelessly put together, very concise, very obscure, 
and in several places very corrupt. It may be suspected, and 
cannot be disproved, that in some instances the compiler has 
copied old statutes of the Anglo-Saxon period, or recoi-ded 
old customs which had already become obsolete. But be this 
as it may, the Leges Henrici Primi still are an important 
document for that obscure century which followed the Norman 
invasion. In this treatise we find no allusion to juries ; the 
trial was either before the court of the hundred or that of the 
territorial judge, assisted by his fl-ee vassals. But we do find 
the great original principle, trial by peers, and, as iC is called, 
per pais; that is, in the presence of the country, opposed to a 
distant and unknown jurisdiction — a principle truly derived 
from Saxon, tliough consonant also to Norman law, dear to 
botli nations, and guaranteed to both, as it was clahned by 
both, in the 29th section of Magna Charta. " Unusquisque 
per pares suos judicandus est, et ejusdem pi'ovhidEe ; peregriha 
anteiR jadicia modis omnibus submovemus." (Leges li. L 
c31.) It may be mentioned by the way that these last words 
are taken irom a capitulaiy of Ludovicus Pins, and that the 
compiler has been so careless as to leave the verb in the first 
person. Such an inaccuracy might mislead a reader into the 
supposition that he had before him a real law of Henry I, 

It is obvious that, as the court had no function but to see 
that the formalities of the combat, the ordeal, or the compur- 
gation were duly regarded, and to observe whether the party 
succeeded or succumbed, no oath from them, nor any reduelion 
of their mimbers, could be required. But the law of Nor- 
man'dy had already established the inquest by sworn recogci- 

1 It in»y bo here obsBrvBi, fiiat, In to the city of London. A similar lu- 
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tors, twelve or twenty-four in number, who were supposed to 
be well acquainted with the foots ; and tliis in civil as well as 
criminal proceedings. "We have seen an instance of it, not 
long before the Conquest, among ourselves, in the history of 
the monk of Ramsey. It was in the development of this 
amelioration in civil justice that we find instances during this 
period (Sir F. Palgrave baa mentioned several) where a small 
number have been chosen from the county court and sworn to 
declare the truth, when the judge might suspect the partiality 
or ignorance of the entire body. Thus in suits for the recov- 
ery of property the public mind was gradually accustomed to 
see the jurisdiction of the freeholders in their court transferred 
to a more select number of sworn and well-informed men, 
But this was not yet a matter of right, nor even probably of 
very common usage. It was in this state of things that 
Henry II. brought in the assize of novel disseizin. 

(This gave an alternative to the tenant on a suit for the re- 
covery of land, if be chose not to risk the combat, of putting 
himself on the assize; that is, of being tried by fouv knights 
summoned by the sheriff and twelve more selected by them, 
forming the sixteen sworn recognitors, as they were called, by 
whose verdict the cause was determined. " Est autem magna 
assisa," says Glanvil (lib. ii. c 7), "regale quoddam bene- 
flcium, clementia principis de conailio procerum populia 
indultum, quo vitie hominum et status integritati tarn salu- 
briter consulitur, ut in jure quod quis in libero soli tenemento 
possidet retinendo duelli casum declmare posaint homines 
ambiguum. Ac per hoc contingit insperatfe et prematune 
mortis ultimum evadere supplicium, vel saltem perennis in- 
fomiae opprobrium, illins infesti et inverecundi verbi quod in 
ore victi turpiter sonat consecutivum.' Ex iequitate autem 
maximtl prodita est legalis ista institutio. Jus enim quod post 
multas et longas dilatioaes vix evincitur per duellnm, per 
benelicitim istius constitutionis commodius et acceleratius ex- 
peditur." The whole proceedings on au assize of novel 
disseizin, which was always held in the king's court or tliat of 
the justices itinerant, and not before the county or hundred, 
whose jurisdiction began in consequence rapidly to decline, 
are explained at some length by this ancient author, the chief 
justiciary of Henry II. 

1 Tbis mas the word irmcn, or ieg^ng for life, whicb w,ia thought Uie utmnat 
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^ less imporiant were effected in crimiaftt pro- 
cesses during tie second part of the Norman period, which 
we consider as tei-minaljng with the accession of Edward L 
Henry II. aholiahed the ancient privilege of compurgation by 
the oaths of fweads, the manifest fountain of unblushing per- 
jury; though it long afterwards was preserved in London 
and in boroughs by some exemplion wluoh does not appear. 
This, however, lefi. the fevorife, or at least the ancient and 
English, mode of defence by chewing consecrated bread 
handling hot iron, and other triclss called ordeals. But near 
the beginning of Henry III.'s reign the church, grown wiser 
and more fond of her system of laws, abolished.- all kinds of 
ordeal in the fourth Lateran counciL The combat remained; 
but it was not applicable unless an injured prosecutor or ap- 
pellant came forward to demand it. In cases where a party 
was only charged on vehement suspicion of a crime, it was 
necessary to find a substitute for the forbidden superstition. 
He might be compelled, by a slatute of Henry II., to abjure 
the realm. A writ of 3 Henry III. directs that those against 
whom the suspicions wei* very strong should be kept in safe 
custody. But this was absolutely incompatible with English 
liberty and with Magna Charta. " No further enactment," 
says Sir F. Palgrave, "was made; and the usages which 
ah-eady prevailed led to a general adoption of the proceeding 
which had hitherto existed as a privilege or as a favor — that 
is to say, of proving or disproving the testimony of the first 
set of inquest-men by the testimony of a second array — and 
the individual accused by the appeal, or presented by the gen- 
eral opinion of the hundred, was allowed to defend himself 
by the pai'ticular testimony of the hundred to which he be- 
longed. For this purpose another inquest was impanelled, 
sometimes composed of twelve persons named from the 'visne' 
and three from each of the adjoming townships ; and some- 
times the veiy same jurymen who had presented the offence 
might, if the culprit thought fit, be examined a second lime, 
as the witnesses or inquest of the points in issue. But it seems 
worthy of remark that ' trial by inquest ' in erimmal cases 
never seems to have been introduced except into those courts 
which acted by the king's writ or commission. The present- 
ment or declaration of those officers which fell within the 
cognizance of the hundred jury or the leet jury, the repre- 
sentatives of the ancient 4<5ievins, was final and conclusive ; 
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no traverse, or trial by a second jury, in the nature of a petty 
jury, being allowed." (p. 269.) 

Thus tidal by a petty jury upon criminal cbargea came in ; 
it is of the reign (rf Henry IIL, and not earlier. And it is 
to be remarked, as a confirmation of this view, that no one 
was compellable to plead ; that is, the inquest was to be of 
his owa choice. But if he declined to endure it he was re- 
manded to prison, and treated with a severity which the 
statute of "Westminster I, in the third year of Edward I., 
calls peine forte et dure ; extended afterwards, by a crue 
interpretation, to that atrocious punishment on those who re 
fused to stand a trial, commonly in order to preserve their 
lands from forfeiture, which was not taken away by law till 
the last century. 

Thus was trial by jury established, both in i-eal actions or 
suits affecting property in land and in criminal procedure, 
the former preceding by a little the latter. But a new ques- 
tion arises as to the province of these early juries ; and the 
view lately token is very different from that which has been 
commonly received. 

The writer whom we have so often had occasion to quote 
has presented trial by jury in what may be called an altogether 
new light ; for though Reeves, in his " History of the English 
Law," almost ti-anslating Glanvil and Bracton, could not help 
leading an attentive reader to something like the same result, 
I am not aware that anything approaching to the generality 
and fulness of Sir Francis Palgrave's statements can be found 
in any earlier work than his own. 

" Trial by jury, according to the old English law, was a 
proceeding essentially different from the modern tribunal, still 
bearing the same name, by which it has been replaced ; and 
whatever merits belonged to the original mode of judicial 
investigation — and they were great and unquestionable, 
though accompanied by many imperfections — such benefits 
are not to be exactly identified with the advantages now re- 
sulting from the great bulwark of English liberty. Jurymen 
in the present day are triers of the issue; they are individu 
ab who found tlieir opinion upon the evidence, whether ora 
or written, adduced before them ; and the verdict delivered 
by tliem is their declaration of th^ judgment which they have 
formed. But the ancient jurymen were not impanelled to 
: into the credibility of the evidence : the question 
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was not discussed and argued before them : they, the jury- 
men, were the witnesses themselves, and the verdict was sub- 
stantially the examination of these witnesses, who of their 
own knowledge, and without the aid of other testimony, 
afforded their evidence respecting the facta in question to the 
best of their belief. In its primilive form a trial by jury 
was therefore only a trial by witnesses ; and jurymen were 
distinguished from any other witnesses only by customs which 
imposed upon them the obligation of an oath and regulated 
their number, and wMeb prescribed their rank and defined 
the territorial qualifications from whence they obtained their 
degree and influence in society. 

" I find it necessary to introduce this description of the 
ancient 'Trial by Jury,' because, unless the real functions 
of the original jurymen he distinctly presented to (te reader, 
his familiar knowledge' of the existing course of jurispru- 
dence will lead to tJie most erroneous conclusions. Many of 
those who have descanted upon the excellence of our vener- 
ated national franchise seem to have supposed that it hiw 
descended to us unchanged from the days of AFred; and tie 
patriot who claims the jury as the 'judgment by his peers' 
secured by Magna Charta can never have suspected how 
distinctly the ti-ial is resolved into a mere exammatibn of 
witnesses." (Palgrave, i. 243.) 

This theory is sustained by a great display of erudition, 
which fully establishes that the jurors had such a knowledge, 
however acquired, of the facts as enabled them to render a 
verdict without hearing any other testimony in open court 
than that of the parties themselves, fortified, if it might be, 
by wi-itten documents adduced. Henee the knights of the 
grand asMze are called i-ecognitors, a name often given to 
others sworn on an inquest. In the Grand Coustumier of 
Normandy, from which our writ of right was derived, it is 
said that those are to be sworn " who were bom in the neigh- 
borhood, and who have long dwelt there; and such ought 
they to be, that it may be believed they know the truth of 
the case, and that they wiU speak the truth when ttcy shall 
be asked." This waa the rule in our own grand assize. The 
knights who appeared in it ought to be acquainted with the 
truth, and if any were not %o they were to be rejected and 
others chosen, until twelve were unanimous witnesses, Glan- 
vil (lib. ii.) fumbhes sufiicient proo^ if we may depend on 
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(he language of the writs which he there inserts. It is to be 
remembered that ite traasactions upon which an assize of 
modem disseizin or writ of right would turn might frequently 
have been notorious. In the eloquent language of Sir F. 
Palgrav^ " the forma, tJie festivities, and the ceremonies ac- 
companying the hours of joy and the days of sorrow wliich 
foi-m the distinguishing epochs in the brief dironicle of do- 
mestic life, impressed them upon the memory of the people 
at lai^e. The parchment might be recommended by custom, 
but it was not required by law; and they had no registers to 
consult, no books lo open. By the declaration of the hus- 
band at the church door, the wife was endowed in the pres- 
ence of the assembled relations, and before all the merry 
attendants of the bridal train. The birth of the heir was 
recollected by the retainers who had participated in the cheer 
of the baronial lial! ; aad the death of the ancestor was 
proved by the friends who had heard the wailinga of the 
widow, or who had followed the corpse to the grave. Hence 
trial by jury was aa appeal to the knowledge of the country ; 
and the sheriff, ia naming his panel, performed his duty by 
summoning those individuals from amongst the inhabitauta of 
the country who were best acquaialed with the points at 
issue. If from pecuHar circumstances the witnesses of a 
fact were previously marked out and known, then they were 
particularly required to testily. Thus, when a charter was 
pleaded, the witnesses named in the attesting clause of the 
instrument and who had been present in the folkmoot, the 
shire, or the manor court when the seal was affixed by the 
donor, were included in the panel ; and when a grant had 
been made by parol the witnesses were sought out by the 
sheriff and returned upon the jury," (Palgrave, p. 248.) 

Several instances of recognition— -Otitis, of jurors findjng 
facts on their own knowledge — occur in the very curious 
chronicle of Jocelyn de Brakelonde, published by the Cam- 
den Society, long after the " Rise and Progress of the Com- 
monwealth." One is on a question whether certain land wa.s 
liberum feudiim eccleslEe an non. " Curaque inde summonita 
fuit recognitio 12 militum in curia re^ facienda, facta est 
in curia abbatis apud Herlavura per licentiam EanuSfi de 
GlanviIJa, et juraverunt recogcitores se nunquam sciviase 
illam terram fuisse separatam ah ecelesia." (p. 45.) Another 
is still more illustrative of the personal knowledge of the 
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jury overruling written evidence. A recognition waa taken 
as to the right of the ahbey over three manors. " Carta 
nostra leeta in publico nullam vim bahuit, quia tote curia erat 
contra nos. Jurameuto facto, dixerunt milites se nescire de 
cartis nostais, nee de privatis conveationibua; sed se credere 
dixerunt, quod Adam et pater ejus et avus a centum anuis 
retro tenuerunt maneria in feudum firmum, unusquisque post 
alittm, diebus quibus fuerunt vivi et mortui, et sic disseisiati 
siimus per judicum terrfe." (p. 91.) 

This "judgment of the land" is, upon Jocelyn's testimony, 
rather suspicious ; since they seem to have set common fame 
against a written deed. But we see by it that, although 
parol testimony might not be generally admissible, the parties 
had a right to produce documentary evidence in support of 
tiieir title 

It appears at first to be an obvious difficulty in the way of 
thig generil resolution of jurors into witnesses, or of wit- 
ne&ies mto juioii, that many issues, both civil and crimina], 
requiied the production of rather more recondite evidence 
(h-m common notoriety The known events of family history, 
which a whole neighbothood could attest^ aeem not very 
likely to iiavc created litigation. But even in those ages of 
simplicity facts might be alleged, the very groundwork of a 
daim to succession, as to which no assize of knights could 
speak from personal knowledge. This, it is said, was obvi- 
ated by sweai-ing the witnesses upon the panel, so that those 
who had a real knowledge of the fects in question might 
instruct their fellow-jurors. Such, doubtless, was the usual 
course ; but difficulties would often stand in the way. Glanvil 
meets the question, What is to be done if no knights are 
acquainted with the matter in dispute ? by determining that 
persons of lower degree may be sworn. But what if women 
or villeins were the witnesses ? What, ag^n, if the course 
of inquiry should render fresh testimony needful ? It must 
appear, according to all our notions of judicial evidence, that 
these diificullies must not only liave led to the distinction of 
jurors from witnesses, but that no great length of time cOuld 
have elapsed before the necessity of making it was perceived. 
Tet our notions of judicial evidence are not very applicable 
to the thirteenth century. The records preserved ^ve us 
reason to believe that common fame had great influence upon 
these early inquests. In criminal inquiries especiaUy the pre- 
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vious feme of the accused seema to liaye generally determin- 
ed the verdict. He was not allowed lo sustain his inEOcence 
hy witncssea — a barbaroua absurdity, as it seems, which was 
gradually removed by indulgence alone; but his witnesses 
were not sworn fiU the reign of Mary. If, however, the 
prosecutor or appellant, as he was formei-ly styled, was under 
an equal disability, the inequality will vanish, though the ab- 
surdity will remain. The prisoner had originally no defence, 
unless he could succeed in showing the weakness of the ap- 
pellant's testimony, but by submitting to the ordeal or combat, 
or by the compm^ation of hia neighbors. The jurors, when 
they acquitted him, stood exactly in the light of these ; it was 
a more refined and impartial compurgation, resting oa their 
confidence in his former behavior. Thus let us take a record 
quoted by Pa^rave, vol. ii. p. 1 84 : — " Jiobertus filius Roherti 
de Ferrariis appellat JRanvifum de FaMeswarUie quod ipse 
venit in gardinum auum, in pace domini Regis, et nequiter 
aasultavit Rogerum hominem euum, et eum verberavit et 
vulneravit, ita quod de vitS ejus deaperabatur ; et ei robavit 
unum pallium et gladium et arcum et sagittas ; et idem Bo- 
gerus offert hoc probare per corpus suum, prout curia con- 
sideraverit ; et Sanulphus venit et defendit totum de verbo 
in verbum, et offert domino Eegi unam marcara argenti pro 
habenda inquisitione per legales nulites, iiti'um culpabiUs sit 
jnde, necne ; et pneterca dicit quod iste Eagerus nunquam 
ante appellavit eum, et petit ut hoc ei allocetur, — oblatio re- 
cipitur. — Juratores dicunt quod revera contencio fiiit inter 
gju-dinarium prfedicti Roherti, Osmund nomine, et quosdam 
garciones, sed Sanulfus non fuit ibi, nee malecredunt eum, 
de aliqua roberia, vel de aUquo malo, facto eidem." 

We have here a trial by jury in its very beginning, for the 
payment of one mark by the accused in order to Lave an in- 
quest instead of the combat shows that it was not become a 
matter of right. We may observe that, though Robert was 
the prosecutor, his servant Roger, being the aggrieved party, 
and capable of becoming'a witness, was put forwai-d as the 
appellant, ready to prove the case by combat. The verdict 
Beems to imply that the jury had no bad opinion of Eanulf 
the appoUee, 

The fourteenth book of Glanvil contains a brief account 
of the forms of criminal process in his age ; and here it ap- 
pears that a woman could only be a witness, or rather an 
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appellant, where her husband had been mui-dered or her 
person assaulted. The words are worth considering: "Duo 
sunt genera homicidiorum ; unum est, quod dicltup murdvum, 
quod nullo vidente, nuUo aciente, clam perpetratur, proster 
solum intcrfectorem et ejus complices; ita quod mox non 
aasequatur clamor popularis juxta assistwa super hocproditam. 
In hujusmodi autem aflcosatione non admittitur aliquis, nisi 
fuerit de coiisanguinitate ipsiua defuncti. Est et aJiud homi- 
cidium quod constat in generali vocabulo, et dicitur simples 
homicidiuni. In hoc efiam placito non admittitur aliquia 
accusator ad probationem, iiisi fuerit mortuo consanguioitate 
conjunctus, vel homa^o vel dominio, ita ut de morte loquar 
tur, id sub vism stii testimonio. PrEeterea sciendum quod 
in hoc placito raulier auditur aflcusans aliquem de morte viri 
suij sj de visu loquatur (1. sxv. c. 8). Tenetur autem mulier 
quEe proponit se & viro oppressam in pace domini regis, mox 
dum recens fuerit maleficium vicinam villam adire, et ibi 
injuriam sibi illatam probis hominihus ostendere, et sanguinem, 
si quia futirit effusua, et vestium sciasionea ; dehinc autem 
apud priepositum handredi idem facit. Postea quoque in 
pleno comitatu id publice propoaat. Auditur itaque mulier 
in tali easn aliquem accuaana, sicut ct de ali& qu&libet injuria 
eorpori auo illatam solet auduT." (c. 6.) 

Thus it appears that on charges of secret murder the 
kindred of the deceased, but no others, might be heard in 
court as witnesses to common suspicion, since they could be 
no more. I add the epithet secret ; but it was at that time 
implied in the word murdrum. But in every case of open 
homicide the appellant, be it the wife or one of his kindred, 
his lord or vassal, must have been actually present. Other 
witnesses probably, if such there were, would be placed on 
the' panel. The woman was only a prosecutrix; and, in the 
other sex, there ia no doubt that the prosecutor's testimony 
was heard. 

In claims of debt it was in the power of the defendant to 
wage his iaw ; that is, to deny on oath the justice of the de- 
mand. This he was to sustain, by the oaths of twelve com- 
purgators, who declared their belief that he swore the truth; 
and if he declined to do this, it seems that he had no defence. 
But in the writ of right, or other process affecting real estaffl, 
the wager of law was never allowed ; and even in actions of 
debt the defendant was not nut to this issue until witnesses 
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for the plaintiff had be«n produced, " sine festibus fldelibus ad 
hoc inductis," This, however, was not in presence of a jury, 
but of the baihff or judge (Magna Charta, c. 28), and there- 
fore does not immediately bear on the present subject. 

In litigation before the king's justicea, in the curia 
regis, it must have been always necessary to produce wit- 
nesses; though, if their testimony were disputed, it was 
necessary to recur to a jury in the county, unless the cause 
were of a nature to be determined by duel. A passage in 
Glanvil will illustrate this. A citum of villenage, when lib- 
erty was pleaded, could not be heard in the county court, but 
before the king's justices in his court "Utroque autem 
prfflsente in curid hoc mode dirationabitur libeitas in curL&, 
siquidem producit is qui libertatem petit, plures de proximis 
et consanguiueia de eodem stipite unde ipse exierit exeuntes, 
per quorum libertates, si fiierint in curi4 recognitEe et probatse, 
liberabitur k jugo servitutis is qui ad libertatem proclamatur. 
Si YCro contra dicatur status libertatis eorundem productorum 
vel de eodem dubitatur, ad vidnetum erit recurrendum ; ita 
quod per ejus veredictum sdatur utrum illi liberi homines an 
non, et secundum dictum vicineti judicabitur." (1. ii, c 4.) 
The plea of villenage was never tried by combat 

It is the opinion of Lord Coke that a single accuser was 
not sufficient at common law to convict any one of high trea- 
son ; in default of a second witness " it shall be tried before 
the constable or marshal by combat, as by many records ap- 
peareth." (3 Inst 26.) But however this might be, it is 
evident that as soon as the trial of peers of the realm for 
treason or felony in the court of the high steward became 
established, the practice of swearing witnesses on the panel 
must have been relinquished in such cases, " That two wit- 
nesses be required appeareth by our books, and I remember 
no authority in our books to the contrary. And this seemeth 
to be the more clear in the trial by the peers or nobles of the 
realm because they come not de aliquo vidneto, whereby 
they might take notice of the fact in respect of vicinity, as 
other jurors may do." (Ibid.) But the court of the high 
steward seems to be no older than the reign of Henry IV., 
ai which tune the examination of witnesses before common 
juries was nearly, or completely, established in its modem 
form ; and the only earlier case we have, if I remember ught, 
of the conviction of a peer in parliament' — that of Morbmer 
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in the 4th of Edward III. — was expressly grounded on tte 
notoriousness of the facts (Eot. ParL ii. 53). It does not 
appear, therefore, indisputable by precedent that any wit- 
nesses were heard, save the appellant, on trial of peers of the 
realm in the twelfth or thirt«entJi century, though it is by no 
means improbable that such would have been the practice. 

Notwithstanding such exceptions, however, suffident proofs 
remain that the jury themselves, especially in civil cases, long 
retained their character of witnesses to fiie fact. If the re- 
cognitors, whose name bespeaks their office, were not all so 
well acquainted with the matters in controversy as to believe 
themselves competent to render a verdict, it was the praclice 
to affbrce the juiy, as it was called, by rejecting these and 
filling their places with more sufficient witnesses, until twelve 
were found who agreed in the same verdict.* (Glanvil, 1. ii. 
c. 17.) Not that unanimity was demanded, for this did not 
become the rule till about the reign of Edward IIL; but 
twelve, as now cm a grand juiy, must concur.^ And though 
this profusion of witnesses seems strange to us, yet what they 
attested (in the age at least of Glanvil and for some time after- 
wards) was not, as at present, the report of their senses to 
the fact in issue, but all which they had heard and believed 
to be ti-ue; above all, their judgment as to die respective 
credibility of the demandant and tenant, heard in that age 
personally, or the appellant and appellee in a prosecution. 

Bracton speaks of afforcing a panel by the addition of 
better-informed jurors to the rest, as fit for the court (o order, 
"de consiUo cwriie affortietur assisa ita quod apponantur alii 
juxta numerum majoris partis qu£e dissenserit, vel saltcm 
quatuor vel sex, et adjungantur aliis," The method of re- 
jection used in Glanvil's time seems to have been altered. 
But in the time of Britton, soon aitcrwards, this afforcement 
it appears could only be made with the consent of the par- 
ties ; though if, as his language seems to imply, the verdict 
was to go against the party refusing to have the jury 
afforced, no one would be likely to do so. Perhaps he means 

1 By (ho jury, (he reader will remem- Tear-Books, dlgeeled Inhi Reeres's His- 
Kimgmtora, on an aasSe'of m^ flta? s lu 20 H. IIL Chief Juatice Thorpe la 
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that this refusal would create a prejudice in the minds of the 
jury almost certain to produce such a vei-dict. 

" It may be doubtful," says Mr. Starkie, " whether the 
doctrine of afforcemeut was applied to criminal cases. The 
account given by Bracton as to the trial by the country on a 
criminal charge is very obscure. It was to be by twelve 
jurors, consisting of milites or liberi et legales homines of 
the liundred and four villatte.'" But it is conjectured that 
the text is somewhat corrupt, and that four inhabitants of the 
vill were to be added to the twelve jurors. In some "irimi- 
nal cases it appears from Bracton that trial by combat could 
not be dispensed with, because the nature of the charge did 
not admit of positive witnesses. " Oportet quod defendat ae 
per corpus auum quia patria nihil scire potest de facto, nisi 
per priesumtionem et per auditum, vel per mandatum [?] 
quod quidem non sufficit ad probationem pro appellando neo 
pro appellate ad liberationem." This indicates, on the one 
hand, an advance in the appreciation of evidence since the 
twelfth century ; common fame and mere hearsay were not 
held sufficient to support a charge. But on the other hand, 
instead of presuming the innocence of a party against whom 
no positive testimony could be alleged, he was preposterously 
called upon to prove it by combat, if the appellant was con- 
vinced enough of his guilt to demand that precarious decis- 
ion. It appears clear from some passages in Bracton that 
in criminal cases other witnesses might occasionally be heard 
than the parties themselves. Thus, if a man were chained 
with stealing a horse, he says that either the prosecutor or 
the accused might show that it was his own, bred in his 
stable, known by certain marks, which could hardly be but 
by calling witnesses. It is not improbable that witnesses 
were heard distinct from the jury in criminal cases before 
the separation had been adopted in real actions. 

At a later lame witnesses are directed to be joined to the 
inquest, but no bnger as parts of it, "We find in the 23rd 
of Edward III." (I quote at present the words of Mr. 
Spence, Equitable Jurisdiction, p. 129) "the witnesses, in- 
stead of being summoned as constituent members, were 
adjoined to the recognitors or jury in assizes to afibrd to the 
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jury the benefit of their testimony, hut without having any 
voice in the verdict This is the first indication we have of 
the jury deciding on evidence formally produced, aiid it js 
the conneclmg link between the ancient and modern jury." 
But it will be remembered — what Mr. Spence certainly did 
not mean to doubt- — that the evidence of the demandant in 
an assize or writ of rigbt, and of the prosecutor or appellant 
in a criminal case, had always been given in open court ; and 
the tenapt or appellee had the same right, but the latter 
probably was not awom. Nor is it clear that the court 
would refuse other testimouy if it were offered dunng the 
course of a trial. The sentence just quoted," however, ap- 
pears to be substantially true, except that the words " for- 
mally produced" imply something more like the_ modern 
practice than the facts mentioned warrant. The evidence m 
the case reported in 23 Ass. 11 was produced to none but 
the jury. 

Mr. Stai-kie has justly observed that " the transition was 
now almost imperceptible to the complete separation of tiie 
witnesses from the inquest. And this step was taken at 
some time before tiie 11th of Henry IV. ;= namely, that all 
the witnesses were to give their testimony at the bar of the 
court, so that the judgM might exclude those incompetent by 
law, and direct the jury as to the weight due to the- rest." 
" This effected a cliange in the modes of trymg civil cases ; 
tiie importance of which can hardly be too liighly estimated. 
Jurors, from being, as it were, mere recipients and deposita- 
ries of knowledge, exercised tiie more intellectual faculty of 
forming conclusions from testimony— a duty not only of high 
importance witii a view to truth and justice, but also collat- 
erally in encouraging habits of reflection and reasoning 
(aided by the instructions of the judges), which must have 
bad a great and most beneticial effect in promotmg civihza- 

1 Th. Bfera™ U to th= Ya.r-Bo.lt, 2S In tb= =?»' I™ '^\'^?^^ V.T^^'!^> 
iM.ll. It iM adJnIlK&l tliit tbe wit- ?™ ,'^'S???, *?■,?? .^j'^^fthe^^ 
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tion. The exercise of the control last adverted to on the 
part of the judges was the foundation of that system of 
rules iu regard to evidence which has since constituted so 
large and important a branch of the law of England." 
(Spence, p. 129.) 

The obscurity that hangs over tlie origin of our modem 
course of procedure before juries is far from being wholly 
removed. We are reduced to conjectural inferences from 
brief passages in early law-boolts, written for contemporaries, 
but which leave a considerable uncertainty, as the readers 
of this note will be too apt to discover. If we say that our 
actual trial by jury was estabLshcd not far from ihe begin- 
ning of the fifleendi century, we shall perhaps approach as 
nearly as the diligence of late inquirers has enabled us to 
proceed. But in the time of Forteseue, whose treatise De 
Laudibus Legum Anglite was written soon after 1450, wo 
have the clearest proof that the mode of procedure before 
juries by viva voce evidence was the same as at present. It 
may be preaurned that the function of the advocate and of 
the judge to examine witnesses, and to comment on their 
testimony, had begun at this time. The passage in Forteseue 
is so full and perspicuous that it deserves to be extracted. 

" Twelve good and true men being sworn as in the manner 
above related, legally qualified — that is, having, over and 
besides their movable po^essions, in land sufRcient (as was 
a^d) wherewith to maintain their rank and station — neither 
suspected by nor at variance with either of the parties ; all 
of the neighborhood ; there shall be read to them in English 
by the court the record and nature of the plea at length 
which is depending between the parties ; and the issue there- 
upon shall be plainly laid before thera, concerning the truth 
of which those who are so sworn are to certify the court ; 
which done, each of the parties, by themselves or their 
counsel, in presence of the court, shall declare and lay open 
to the jury all and singular the matters and evidences 
whereby they think they may be able to inform the court 
concerning the tmth of the point in question ; after which 
each of the parties has a liberty to produce before the court 
all such witnesses as they please, or can get to appear on 
their behalf, who, being ehai^d upon their oaths, shall give 
in evidence all that they know touching the truth of the fact 
concerning which the parties are at issue. And if neeessity 
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60 require, the witnesses may be heard and examined apart, 
till they shall have deposed all that they have fo give in 
evidence, so that what the one has declared shall not inform 
or induce another witneaa of the same side to give , his 
evidence in the same words, or to the very same effect. The 
whole of the evidence being gone through, the jurors shall 
confer together at theii- pleasure, as they shall think most 
convenient, upon the truth of the issue before them, with as 
much deliberation and leisure as they can well desire ; being 
all the while in the keeping of an officer of the court, in a 
place assigned them for that purpose, lest any one should 
attempt by indirect methods to influence them as to their 
opinion, which they are to give in to the court. Lastly, they 
are to return into court and certify the justices upon tho 
truth of the issue so joined in the presence of the parties 
(if they please to be present), particularly the person who is 
plaintiff in the cause: what the jurors shall so certify, in the 
laws of England, is called the verdict." (c. 26.) 

Mr. Amos indeed has observed, in Ms edition of Fortoscue 
(p. 98), " The essential alleration which has since taken place 
in the character of the jury does not appear to have been 
thoi'oughly efiected tiil the time of Edward VI. and Mary. 
Jurors are often called testes." But though this appellation 
might be retained from the usage of older times, I do not see 
what was left to effect in the essential character of a jury, 
when it had reached the stage of hearing the jritnesses and 
counsel of tlie parties in open court. 

The result of this investigation, suggested perhaps by 
Reeves, but followed up by Sir Francb Palgrave for the 
earlieJ, and by Mr. Starkie for the later period, is to sweep 
away from the ancient constitution of England what has al- 
ways been accounted both the pledge of its freedom and the 
distinctive type of its organization, trial by jury, in the mod- 
em sense of the word, and according to modem functions. 
For though the passage just quoted from Fortescue is conclu- 
sive as to his times, these were but the times of the Lancas- 
trian kings ; and we Lave been wont to talk of Alfred, or at 
least of the Anglo-Saxon age, when the verdict of twelve 
sworn men was the theme of our praise. We have seen that, 
during this age, neitlier in civil nor in criminal proceedings, 
it is possible to trace this safeguard for judicial purify. Even 
when juries may be said to have existed in name, the Institu- 
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tion denoted but a small share of political wisdom, or at least 
provided but indifferently for impartial justiee. The mode 
of trial by witnesses returned on the paaiel, hearing no evi- 
dence beyond their. own in open court, unassisted by the sift- 
ing aouteness of lawyere, Md open a broad inlet for credulity 
and prejudice, for injustice and corruption. Perjury was the 
dominant crime of Uie middle ages ; encouraged by the pre- 
posterous rules of compurgation, and by the multiplidty of 
oaths in the ecclesiastical law. It was the frequency of this 
offence, and the impunity which, the established procedure 
gave to that of jurors, tliat produced the remedy by writ of 
attaint; but one which was liable to the same danger; since 
jury on an attaint must, in the early period of that process, 
have judged on common feme or on their own teatimony, like 
those whose verdict they were called to revise j and where 
hearsay and tradition pat&ed for evidence, it must, according 
to our stricter notions of pen^l law, hive been very difficult 
to obfain an equitable conviction of tho first panel on the 
ground of perjurj 

The Chi'onicle already quoted, by Jocelyn de Brakelonde, 
affords an instance among multit ides, probably, that are un- 
recorded, where i jury flagrantly violated their duty. Five 
recognitors in a writ of assize came to Samson abbot of St. 
Edmund's Bury, the Chronicler's hero, the right of presenta- 
tion to a church being the question, in order to learn from 
him what they should swear, meaning to receive money. He 
promised them nothing, but bade them swear according to 
their consciences. They went away in wrath, and found a 
verdict against the abbey.' (p. 44.) 



some cuaea lij {he civil irod cnnon Isw, Uie sntiquitj of tlieir privileges. A free 

but only, I cooeaiie, in iiiYor ot lb6 de- lensat of tlie cclcrarius of tlie abbey, cul 

fendant, Gam^ine miioa illo renuisset pDtits et escie aom (Du Csnge), being 

sensum utrinsque partia seideiaiu iegali- the combat, mt» banged, TiieHjaiseaEes 

bns bflhiinareflo, q.ul iatavetunl lioo ease of Burj aaid tbat, it fie had been refldent 

jnaabbuda. p. 4i. The prDcccding by BitMo the borongb, it nonld not hare 
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Yet in ila rudest and most iiaperfect form, the trial by a 
sworn inquest was far superior to the impious superstition of 
ordeals, the hardly less preposterous and unequal duel, the 
unjust deference to power in compui^ation, when the oath of 
one thane counterbdanced those of six ceorls, aad even to the 
freo-spirited but tumultuary and unenUghtened decisions of 
the hundred or the county. It may, indeed, be thought bj 
the speculative philosopher, or llie practical lawyer, that in 
those eai'ly sfagea which we have just been surveying, from 
the introduction of trial by jury under Henry II. to the atr- 
tainment of its actual perfection in the first partof thelifteeath 
century, there was little to warrant our admiration. Still let 
us ever remember that we judge of past ages by an errone- 
ous standard whea we wonder at their prejudices, much more 
when we forget our own. "We have but to place ourselves, 
for a few minutes, in imagination among the English of the 
twelfth and thirteenth centuries, and we may better un- 
derstand why they cherished and panted for the judidmn 
parium, the trial by their peers, or, as it is emphatically 
styled, by the country. It stood in opposition to foreign law- 
yers and foreign law ; to the chicane and subtlety, the dilatory 
and expensive though accurate technicalities, of Normandy, 
to tribunals where their good name could not stand them io 
Btead, nor the tradition of their neighbors support their claim. 
For the sake of these, for tlie maintenance of lie laws of Ed- 
ward the Confessor, as in pious reverence they termed every 
Anglo-Sason usage, they were willing to encounter the noisy 
rudeness of the county-court, and the sway of a potent adver- 

Henry 11., a prince not perhaps himself wise, but served 
by wise counsellors, blended the two schemes of jurisprudence, 
as far as the times would permit, by the assize of novel dis- 
seizin, and the circuits of his justices in eyre. From thfs age 
justly date our form of civil procedure; the trial by a jury 
(using always that word in , a less strict sense than it bears 
with us) replaced that by tlie body of huadredors ; the stream 
of justice purified itself in successive generations through the 
acuteness, learning, and integrity of that remarkable series of 
■ men whose memory lives chiefly among lawyers, I mean the 
judges under the house of Plantagenct ; and thus, while the 
common law borrowed from Normandy too much, perhaps, of 
its subtlety in distinction, and became as scientific as that of 
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Rome, it maintained, without eneroachmonf, the grand prin- 
ciple of the Saxon polity, tlie trial of facts by the country. 
From this principle (except as to that preposterous relie of 
barharism, the requirement of unanimity) may we never 
swerve — may we never be compelled, in wish, to swerve — 
by a contempt of their oatba in jurors, and a disregard of the 
just limits of tlieir trust ! 

Note IX. Page 278. 

The nature of both tenures has been perspicuously illu* 
ti-ated by Mr. Allen, in Ms Inquiry into the Else and Growth 
of the Eoyal Prert^ative, from which I ghall make a long 
extract 

" The distribution of landed property in England by the 
Anglo-Saxons appears to have been regulated on the same 
principles that directed their brethren on the continent. Part 
of the lands they acquired was converted into estates of in- 
heritance for iniHviduala ; part remained the property of the 
public, and was left lo the disposal of the state. The foi-mer 
was called boclctnd; the latl^ I apprehend to have been tliat 
description of landed property which was known by tlie 
name of folcland. 

" Folcland, as the word imports, was ihe land of the folk or 
people. It was the property of the community. It might be 
occupied in common, or possessed in severalty; and, in the 
latter ease, it was probably parcelled out to individuals in the 
fohgemot, or court of the district, and the gi-ant attested by 
(lie freemen who were lien present But, while it continued 
to be folcland, it could not be alienated in perpetuity ; and, 
therefore, on the expiration of the term for which it had been 
granted, it reverted to the community, and was again distrib- 
uted by the same authority.^ 

" Boeland was held .by book or charter. It was land that 
had been severed by an act of government from the folcland, 
and converted into an estate of perpetual inheritance. It 
might belong to the church, to the king, or to a subject. It 
might be alienable and devisable at the will of the proprie- 
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tor. It might be limited in its descent without any power of 
alienation in the pogsessor. It was often granted for a single 
life, or for more lives than one, with remainder in perpetuity 
to the church. It was forfeited for various delinquencies to 
the state. 

"Estates in perpetuity were usually created hy charter 
after the introduction of writing, and, on that account, boc- 
land and land of inheritance are often used as synonymous 
expressions. But at an earlier period they were coirferred 
by the delivery of a staflf, a spear, an arrow, a drinking-horn, 
the branch of a tree, or a piece of turf; and when the dona- 
tion -was in favor of the church, these symbolical representa- 
tions of the grant were deposited with solemnity on tlie altar ; 
nor was this practjee entirely laid aside after the introduction 
01 title-deeds. There are instances of it as late as the time 
of the Conqueror. It is not, therefore, quite correct to say 
that all the lands of the Anglo-Saxons were either folcland 
or bocland. When land was granted in perpetuity it ceased 
to he folcland; but it could not with propriety be termed 
bocland, unless it was conveyed by a written instrument. 
• "Folcland was subject to many burdens and exactions 
from which bocland was exempt. The possessors of folcland 
were bound to assist in the reparation of royal vills and in 
other public works. They were liable to have travellers and 
others quartered on them for subsistence. They were re- 
quired to give hospitality to kings and great men in their 
progresses through the country, to fiimlsh them with carriages 
and relays of horses, and to extend the same assistance to 
their messengers, followers, and servants, and even to the 
persons who had charge of their hawks, hoi-ses, and hounds. 
Such at least are the burdens from which lands are liberated 
when converted by charter info bocland, 

" Bocland was (iable to none of these exactions. It was 
released from all services to the public, with the exception of 
contributing to military expeditions, and to the reparation of 
castles and bridges. These duties or services were comprised 
in the phrase of Irinoda necessitas, which were said to be in- 
cumbent on all persons, so that none could be excused from 
them* The church indeed contrived, in some cases, to obtain 
an exemption from them ; but in general its lands, like those 
of others, were subject to them. Some of the charters grant- 
ing to the possessions of the church an exemption from all 
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aeryicea whatsoever were genuine ; but the greater part are 
forgeries." — (p. 142.) 

Bocland, we perceive by this extract was not neoeaaarily 
alodial, in the sense of absolute propriety. It might be 
granted tor lives, as was often the case ; and then it seems to 
have been called Im7i4and (prrestita), lent or leased. (Pal- 
grave, ii. 361.) 8ach land, however, was not feudal, as I 
conceive, if we use that word in its legitimate European 
sense ; though Mm is the only German word for a flef. Mr. 
Allen has found no traces of this use of the word among th 
Anglo-Sasons. (Appendix, p. 57.) Sir F. Palgrave aai-eea 
in general with Mr, Allen.^ 

We find another great living authority on Anglo-Sason 
and Teutonic law concurring in the same luminous solutior 
of this long-disputed problem. « The natural origin of folc- 
land 13 the superabundance of good land above what was at 
ODce appropriated by the tribes, families, or genius (m«gburg 
gelondan), who first settled in a waste or conquered land; 
but its existence enters into and modifies the system of law, 
and on it depends the definition of the march and the gau 
with fheir boundaries. Over the folcland at first the king 
alone had no control ; it must have been apportioned by the 
na,tion in its solemn meeting ; earlier, by the shire or other 
collection of freemen. In Beowulf, the king determines to 
Duild a palace, and distribute ia it Jo his comites such gold, 
silver, arms, and other valuables as Go4 had given him, save 
the folcsceare and the lives of men — 'butan folcsceare and 
feorum gumena' — which he had no authority to dispose of. 
Ihis relative position of folcland to bodand is not confined 
to the Anglo-Saxon institutions. The Frisians, a race from 
whom we took more than has generally been recognized, had 
the same distinction. At the same time I differ from Grinjm, 
who seems to consider folcland as the pure alod, bocland as 
ae fief. 'Folcland im Gegensatz zu benefidum. Leges Edv. 
II.; das ist, reine alod, im Gegensata zu beneficiuk, Lehen. 
Vgl, das Friesische cilplond und bocland. As. p. 15.' (D 
E. A. p. 4G3.) I Lhink the reverse is the case ; and indee> 
we have one instance where a king exchanged a cert^n por 

Ir.'.?^!^^"? "a™" P'"!'"'''-'" '"""*'"*• '•!« •»"' """l™' preceaBnls, and Is of 
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lion of folcland for an equal portion, of boeland with one of 
his comites. He then gave the exchanged foldand all the 
privileges of boeland, and proceeded to makp the boeland he 
had received in exchange /ofcijwi/." (Kemble's Codex Dip- 
lomaticus, i. p. 104.) 

It is of importance to mention that Mr. K,, when he wrote 
this passage, had not seen Mr. Allen's work ; so that the in- 
dependent concurrence of two snch antiquaries in the same 
theory lends it very gi'eat support. In the second volume of 
the Codex Diplomaticus the editor adduces fresh evidence as 
to the nature of folcland, "the terra ^calis,.or public land 
grantable by tlie king or his council, as the representatives of 
the nalion." (p. 9.) Mr. Thorpe, in the glossary to his edition 
of "Ancient Laws" (v. Folcland), quotes part of the same 
extract from Allen which I have given, and, making no re- 
mark, must he understood to concur in it. Thua we may 
consider this interpretation in possession of the fleld.^ 

The word folcland fell by degrees into disuse, and gave 
place to the term terra regis, or crown-land. (Allen, p. 160.) 
This indicates the growth of a monarchictd theory which 
reached its climax, in this application of it, after the Con- 
quest, when the entire land of England was supposed to have 
been the demesne land of the king, held under him by a 
feudal tenure. 



Note X. Page 305. 

" Amongst the prerogatives of the crown, fie Conqueror 
and many of his successors appear to have assumed the power 
of making laws to a certain extent, wi^o ut the aut hority of 
thaJ__ greater co uncil, especially when operating only in re- 
stramt of tHe king's prerogative, for the benefit of his sub- 
jects, or explaining, amending, or adding to the existing law 
of the land, as administered between subject and subject; 
and this pren^ative was commonly exerdsed with the advice 
of the king's ordinary or select council, though frequently the 
edict was expressed in the king's name alone. But as fitr as 
can be judged from existing documents or from history, it 
was generally conceived that beyond these limits the consent 

I It seems lo bo s DecoiaEry inl^nci] ecceptlrm Df Clie terra regis, if (Jia.t were 
ftom the eTldence ol Domesday Cmfc trnl; the repnsentuUye of ancient Ma- 

iKnlHud bSttro the Oon^ucst, with the 
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of a larger assembly, of that which was deemed the ' Com- 
muae concilium regni,' was in strictness necessary ; though 
sometimes the monarch on the throne, ventured to stretch his 
prevogative_ further, even to the imposition of taxes to answer 
his necessities, without the common consent ; and the great 
stru^lea between the kings of England and their people 
have generally been produced by such stretches of the royal 
prerogative, till at length it has been established that no 
legislative act can be done without the concurrence of that 
assembly, now emphatically called the king's parliament." 
(Report of Lords' Committee oa the Dignity of a Peer, d. 
22, edit. 1819.) 

"It appeaj-s,"says the committee afterwards, "from all the 
charters taken together, that during the reigns of WiUiam 
Eufus, his hrother Henry, and Stephen,i many things had 
beea done contrary to law ; but that there did exist some 
legal constitution of government, of which a legislative coun- 
cil (for some purposes at leaat) formed a part; and particu- 
larly that all impositions and exactions by the mere authority 
of the crown, not warranted by the existing law, were rep- 
robated as infringements of the just righls of die subjects of 
the realm, though the existing law left a lai^e portion of the 
king's subjects liable to tallage imposed at the will of the 
crown ; and the tenants of the mesne lords were in many 
cases exposed to similar exaction." (p. 42.) 

These passages appeared to Mr. Allen so inadequate a 
representation of the Anglo-Norman constitution, that he 
commented upon the ignorance of the committee with no 
slight severity in the Edinburgh Review. The principal 
charges agamst the Report in this respect are, that the com- 
mittee have confounded the ordinary or select council of the 
king with the commune condUum, and supposed that the 
former alone was intended by historians, as the advisers of 
Ihe crown m its prerogative of altering the law of the land, 
when, in fact, the great council of the national aristocraey is 
clearly pointed out ; and that they have disregarded a great 
deal of historical testimony to the poHtical importance of the 
latter. It appears to be clearly shown, from the Saxon Chron- 
iele and other writers, that assemblies of bishops and nobles, 
sometimes very large, were held by custom, "de more," three 
times m the»year, by "William the Conqueror and by both his 
sons; that they were, however, gradually intermitted by 
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Henry I., and ceased early in the i-eign of Stephen. In Ihese 
councils, which were legislative so far as new statutes were 
ever required, a matter of somewhat rare occurrence, but 
more frequently rendering their advice on meaaurea to be 
adopted, or their judgment in criminal charges against men 
of high rank, and even in civil litigation, we have, at least in 
theory, fie acknowledged limitations of royal authority. I 
refer the reader to this article in the Edinburgh Review (vol. 
XXXV,), lo which we must generally assent; observing, how- 
ever, that the committee, though in all probability mist^en in 
ascribing proceedings of the Norman sovereigns to the advice 
of a select council, which really emanated from one much 
larger, did not cail in question, but positively assort, the con- 
stitutional necessity of the latter for general taxation, and 
perhaps for legislative enactments of an important kind. 
And, when we consider the mpiobal 1 ty that " all the great 
men over all England, archb s! ops and bi hops, abbots and 
earls, thanes and knights," s the Saxoo. chronicler pretends, 
could have been regularly present thr e a jear, at Winches- 
ter, Westminster, and Glouces er wl en W 11 am, as he informs 
us, "wore his crown," we raaj well susiect thai, in the ordi- 
nary exercise of his prerogative, and even in such provisions 
as might appear to him necessary, be did not wait for a very 
fiiU assembly of his tenants in chief The main question is, 
whether this council of advice and assent was altogether of 
his own nomination, and this we may confidently deny. 

The custom of the Anglo-Saxon kings had been to hold 
meetings of iheir witan very frequently, at least in the regu- 
lar course of their government. And this was also the rule 
in the grand fiefs of France. The pomp of their court, the 
mmntenance of loyal respect, the power of keeping a vigilant 
eye over the behavior of the chief men, were sufficient mo- 
tives for the Norman kings to preserve this custom ; and the 
nobility of course saw in it the security of their privileges as 
well as the exhibition of their importance. Hence wo find 
that WilUam and his sons held their courts de more, as a reg 
ular usage, three times a year, and generally sA the great 
festivals, and in difierent parts of the kingdom. Instances 
are collected by the Edinburgh Eeviewer (vol. xxxv. p. 5). 
And here the public business was transacted ; though, if these 
meetdngs were so frequent, it is probable that for the moat 
pMt they pa^seil otf in a banquet or a tournament. 



siedbv Google 



Chaf. Vm. EIGHT OP LEGISLATION. 389 

The Lords' Committee, in notes on tlie Second Report, when 
reprinted in 1829, do not acquiesce in the positions of thdr 
hardy critic, to whom, without direct mendon, they manifestly 
allude. "From the relations of annalists and historians," 
they observe, " it has been inferred that during the reign of 
the Conqueror, and during a long course of time from the 
Conquest, the archbishops, bishops, abbots and priors, earls 
and barons of the realm were regularly convened three times 
in every year, at (liree different and distinct places in the 
kingdom, to a general council of the realm. Considering the 
Bfate of the country, and the habits and dispositions of the 
people, this seems highly improbable ; especially if the word 
baronea, or the words proceres or magnates, often used by 
writers in describing such assemblies, were intended to include 
aU the persons holding immediately of the crown, who, accord- 
ing to the charter of John, were required to be summoned to 
constitute the great council of the realm, for the purpose of 
granting aids to the crown." (p. 449.) But it is not necessary 
to suppose this j those might have attended who lived near, or 
who were specially summoned. The committee argue on the 
supposition that all tenants in chief must have attended thrice 
a year, which no one probably ever asserted. But that 
WilUam and his sons did hold public meetings, de more, 
at three several places in every year, or at least very fre- 
quentiy, cannot he controverted without denying what re- 
spected historical testimonies affirm; and the language of 
tiiese early writers intimates that they were numerously 
attended. Aids were not regularly granted, and laws mudi 
more rarely enacted in them ; but they might still be a na- 
tional council. But the constituent parts of such councils will 
be discussed in a subsequent note. 

It is to be here remarked that, with the exceptioa of the 
charters granted by Wiliiam, Henry, and Stephen, which are 
in general rather lUce confirmations of existing privileges than 
novel enactments, though some clauses appear to be of the 
latter kind, little authentic evidence can be found of any leg- 
islative proceedings from the Conquest to the reign of Henry 
n. The laws of the Conqueror, which we find in Ingulfus, 
do not come within this category ; they are a confirmation of 
English usages, granted by William to his subjects. " Cez 
sunt ies leis ct les costumes que li reis William grantad el 
pople de Engleterre aprea le conquest de la terre. Iceles 
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mesmea que li reis Edward sun cuain tint devant lui." These, 
published by GSale (Script Rer. Anglic, vol. i.), and more 
accurately than before from the Holkiiam manuscript by Sir 
Francis Palgrave, have sometimes passed for genuine. The 
real original, however, is the Latin text, first published by 
him with the French. (Eng. Commonw. vol. ii. p. 89.) The 
French translation he refers to the early part of the reign of 
Heary IIL At the time when Ingtilfus is supposed to have 
lived, soon after the Conquest, no laws, as Sir F. Palgrave 
justly observes, were written in French, and he might have 
added that we cannot produce any other specimen of the lan- 
guage which is certainly of that age. (See Quarterly Review, 
xxxiv. 260.) It is said in the charter of Henry I. that the 
laws of Edward were renewed by William with the same 



But the changes introduced by "William in the tenure of 
land were so momentous fiat the most cautious inquirers 
have been induced to presume some degree of common con- 
sent hj those whom they so much affected. " There seems 
to be evidence to show that tlie great change in the tenure 
of land, and particTilarly the very extensive introduction of 
tenure by knight-service, was made by the consent of those 
principally interested in the land charged with the burdens 
of that tenure ; and that the general changes made in the 
Saxon taws by the Conqueror, forming of the two one people, 
was also effected by common consent ; namely, in the language 
of the charter of WiUiam with respect to the tenures, ' per 
commune concihum tocius regni,' and with respect to both, 
as expressed in the charter of his son Henry, 'concilio ba- 
ronuro ;' though it is far from clear who were the persona 
intended to be so described," (Report of Lords' Committee, 
p. 50.) 

The separation of the civil and ecclesiastical jurisdictions 
was another great innovation in the reign of the Conqueror. 
This the Lords' Committee incline to refer to his sole author- 
ity. But Allen has shown by a writ of 'William addressed 
to the bishop of Lincoln that it was done "communi coneilio, 
et concitio archiepiacoporum meorum, et cieterorum episcopo- 
rum et abbahira, et omnium prindpum regni mei." (Edinb. 
Kev. p. 15.) And the Domesday survey was determined 
upon, after a consultation of William wilh his great council 
at Gloucester, in 1084. This would of course be reckoned a 
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legislative measure in the present day ; but it might not pass 
for more than a temporary ordinance. The only laws under 
Henry L, except his charter, of which any accouni remains 
in hfatory (there are none on record), fall under the same 
description. 

The Constitutions of Clarendon, in 1164, are cfertainly a 
regular statute ; whoever might be the consenting parties, a 
subject to be presently discussed, these famouB provisions were 
enacted in the great council of the nation. This is equally 
true of the Assizes of Northampton, in 1178. But the ear. 
liest Anglo-JSTorman law which is extant in a regular form is 
the assize made at Clareodon for the preservation of the 
peace, probably between 1165 and 1176. This remarkable 
statute, " quam dominus rex Hem-icus, conaOio archiepiscopo- 
rum et episcoporum et abbatum, cfeterorumque baronum 
suorum constituit," was first published by Sir F. Palgrave 
&om a manuscript in the British Museum. (Engl. Commonw. 
i. 257 i ii. 168.) In other instances the royal prerogadve 
may perhaps have been held sufftcient for innovations which, 
after (he constitution became settled, would have required the 
sanction of the whole legislature. No act of parliament is 
known to have been made under Richard I. ; but an ordi- 
nance, setting ibe assize of bread, in the fifth of John, ie 
recited to be established " commuui condlio baronum nostro- 
rum." Whether these words afford sufiicient ground for 
believmg that the assize was set in a full council of the realm, 
may possibly be doubtful. The committee incline to the 
aiflrmalive, and remari that a general proclamation to the 
same effect is mentioned in history, but merely as proceeding 
from the king, so that " the omission of the words ' communi 
condlio baronum ' in the proclamation mentioned by the his- 
torian, though appearing in the ordinance, tends also to show 
that, though similar words may not be found in other similar 
documents, the absence of those words ought not to lead to a 
certain conclusion that the act done had not the authority of 
the same common councii." (p. Si.) 

Note XL Page 305. 

This charter has been introduced into the new edition of 
Eymer's Foedera, and heads that collection. The Committee 
of tiie Ixirds' on the Dignity of a Peer, in their Second Re- 
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porl, have the following observations : — " The printed copy 
is taken from the Eed Book of the Exchequer, a document 
which has long been admitted in the Court of Exchequer as 
evidence of authority for certain purposes ; but no trace has 
been hitherto found of the original charter of William, though 
the insertion of a copy in a hook in the custody of the king's 
Exchequer, resorted to by the judges of that court for other 
purposes, eeeius to afford reasonable ground for supposing that 
such a charter was issued, and that the copy so preserved is 
probably correct, or nearly correct. The copy in the Ked 
Book is without date, and no circmnstance tending to show its 
true date has occurred to the committee ; bat it may be col- 
lected from ila contents that it was probably issued in the 
latter part of that king's reign ; about which time it appears 
from history that he confirmed to his subjects in England the 
ancient Saxon laws, with alterations." (p. 28.) 

I once thought, and have said, that this charter seems to 
comprehend merely the feudal tenants of the crown. This 
may be true of one clause ; but it is impossible to construe 
" omnes iiberi homines tolius monarchiie " in so contracted, a 
sense. The committee indeed observe that many of the king's 
tenants were long after subject to tallage. But I do not sup- 
pose these to have been included in "Hberi homines." The 
charter involves a promise of the crown to abstain from ex- 
actions frequent in the Conqueror's reign, and falling on mesne 
tenants and others not liable to arbitrary taxation. 

This charter contains a clause — " Hoc quoque prsecipimus 
ut omnes habeant et teneant legem Edwardi E^gis in omnibus 
rebus adjunctishisqufeconstituimus ad ultilitatem Anglorum." 
And as. there is apparent reference fo these words in the 
charter of Henry I. — " Legem Edwardi Regis vobis reddo 
cum iOis emendationibus quibus pat«r mens earn emendavit 
consilio baronum suorum" — fJie committee are sufflcienlly 
moderate in calling this " a clause, tending to give in some de- 
gree authenticity to the copy of the charter of William the 
Conqueror inserted in the Red Book of the Exchequer." (p. 
39.) This charter seems to be fully established: it deserves 
to be accounted the first remedial concession by the crown ; 
for it indicates, espedally taken in connection with public 
history, an arbitrary exercise of royal power which neither the 
new nor the old subjects of the English monarchy reckoned 
lawful. It is also the earliest recognition of the Anglo-Saxon 
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laws, such aa they Bubeisted under the Confessor, and a proof 
both that the English were now endeavoring to raise their heads 
from servitude, and that the Normans had discovered some 
immunities from taxation, or some aeciirities from absolute 
power, among the conquered people, in which they desired to 
participate. It is deserving of remark that the distinction of 
persona] law, which, indeed, had almost expired on the conti- 
nent, was never observed in England ; at least, we have no 
evidence of it, and the contrary is almost demonstrable. The 
conquerors fell at once into the laws of the conquered, and 
this continued for more than a century. 

The charter of William, like many others, was more ample 
than effectual. " The committee have found no document to 
show, nor does it appear probable from any relation in his- 
tory that William ever obtained any general aid from his suh- 
jecta by grant of a legislative assembly ; though according to 
history, even after the charter before mentdoned, he extorted 
great sams from individuals by various means and under 
various pretences. Towards the close of his reign, when he 
had exacted, as stated by the editor of the iirst part of the 
Annals called the Annals of Waverley, the oath of fealty from 
the principal landholders of every description, the same his- 
torian adds that William passed into Normandy, ' adquisitis 
magnis thesauris ah hominibus suis, super mios aliquam can- 
sam invenire poterat, ,sive justd sive inique' (words which 
import exaction and not grant), and he died the year following 
in Normandy." (p. 35.) 

The deeply learned reviewer of this Report has shown that 
the Annals of Waverley are of very httle authority, and 
merely in this part a translation from the Sason Chronicle. 
But the tranalatJon of the passage quoted by the committee is 
correct; and it was perhaps rather hypercritical to cavil at 
their phrase that William obtained this money "by exaction 
and not by grant."- They never meant that he imposed a 
general tax. That it was not by grant is all that their pur- 
pose required; the passage which they quote shows that it 
was under some pretext, and often an unjust one, which is not 
very unlike exaction. 

It is highly probable that, in promising this immunity from 
unjust cxacfiona, William did not intend to abolish the ancient 
tax of Danegelt, or to demand the consent of his great coun- 
cil when it was thought necessary to impose it. We read in 
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the Saxon Chronicle that the king in 1083 exacted a heavy 
tribute all over England, that is, seventy-two pence for eadi 
hyde. Thia looks like a Danegelt. The rumor of invasion 
from Denmark ia set down by the chronicler under the year 
1085 ; hut probably WilUam had reason to he prepared. He 
may have had the eonaent of his great coundl in this instance. 
But is the tax had formerly been perpetual, so that it was a 
relaxatjon in favor of the subject to reserve it for an emer- 
gency, we may think it more likely that this imposition was 
within his prerogative ; that he, in other words, was sole judge 
of the danger that required it It was, however, in truth, a 
heavy tribute, being six shillings for every hyde, in many 
eases, as we see by Domesday, no small proportion of the 
annual value, and would have been a grievous burden as an 
annual payment. 

Note XII. Page 307. 

Thia passage in a cont«mporaiy writer, being so unequivo- 
cal as it is, ought to have much weight in the question which 
an eminent foreigner has lately raised as (o the dnration of 
the distioction between the Norman and English ra^es. It ia 
the fiivorite theory of M. ThieiTy, pushed to an extreme 
length both as to Lis own country and otirs, that the conquer- 
ing nation, Franks in one case, Normans in the other, remained 
down to a late period — a period indeed to which he assigns 
no conclusion— unmingled, or at least undisljnguishable, con- 
stituting a double people of sovereigns and subjects, becoming 
a noble order in the state, haughty, oppressive, powerful, or, 
what is in one word most odious to a French ear in the nine- 
teenth century, ai'istocratic. 

It may be worthy of consideration, since the authority of 
this writer is not to be disregarded, whether the Norman 
blood were really blended with the native quite so soon as the 
reign of Henry IL ; that is, whether intermarriages in the 
superior classes of society had become so frequent as to efiiicc 
the distinction. M. Thierry produces a few passages which 
seem to intimate its confianance. But these are too loosely 
worded to warrant much regard ; and he admits that after the 
reign of Henry I, wo have no proof of any hostile spirit on the 
part of the English towards the new dynasty ; and that some 
efforts were made to conciliate ihera by representing Henry 
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n. as the descendant of tlie Saxon line. (Vol. ii. p. 374.) 
This, in fact, was true ; and it was aiill more important that 
the name of English was studiously assumed by our kings 
(ignorant tliough Ihey m^ht be, in M. Thierry's phrase,what 
was the veniacular word for that dignity), and that the Anglo- 
Normans are seldom, if ever, mentioned by that aeparal« 
designation. England was (heir dwelling-place, English their 
name, the English law their inheritance; if this was not 
wholly the case before the separation of the molher country 
under John, and yet we do not perceive mueh limitation nee 
easary, it can admit of no question afterwajda. 

It is, nevertheless, manifest that the descendants of 
William's tenants in capite, and of others who seized on so 
large a portion of our fiur country from the Channel to the 
Tweed, formed the chief part of that aiistocracy which 
secured the liberties of the Anglo-Saxon race, as well as 
their own, at Runnymede ; and which, sometimes as peers of 
the realm, sometimes as weU-born commoners, placed suc- 
cessive baiTiers agsunst the exorbitances of power, and pre- 
pared the way for that expanded scheme of government 
which we call the Englbh constitution. The names in Dug- 
dale's Baronage and in his Summonitiones ad Parliameotum 
speak for themselves; in all the earlier periods, and perhaps 
almost thi-oiigh the Planiagenct dynasty, we find a great pre- 
ponderance of such a-^ indicate a French source. New fami- 
lies sprung up by degrees, and are now soraefimes among our 
chief nobihty ; but ui general, if we find any at this day who 
have tolerable pretensions to deduce their lineage from the 
Conquest, they are of Norman descent ; the very few Saxon 
families that may rem^n with an authentic pedigree in the 
male lino are seldom found in the wealthier class of gentry. 
This is of course to be ta&eu with deference to the gmiealo- 
gists. And on this account I must confess that M. Thierry's 
opinion of a long-continued distinction of races has more 
semblance of truth as to this kingdom than can be pretended 
as to France, without a blind saciifice of undeniable lacta at 
the aliar of plebeian malignity. In the celebrated Lettres 
sur I'Histoire de France, published about 1820, there seems 
to be no other aim than to escite a factious animosity against 
the ancient nobility of France, on the preposterous hypoth- 
esis that they are descended from the. followers of Clovia, 
that Frank and Glaul have never been truly mtermingledj 
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and that a conquering race was, even in this age, attempting 
to rivet its yoke oa a people who disdained it. Tliis strange 
theory, or something like if, had hecn announced in a very 
diffeteat spirit by Boulainvilliers in the last century. But 
of what family in France, unless possibly in the eastern part^ 
csui it be determined with confidence whether the founder 
were Frank or Grallo- Roman ? Is it not a moral certainty 
that many of the moat ancient, especially in the south, must 
have been of the latter origin ? It would be highly wrong 
to revive such obsolete distinctions in order to keep up social 
hatreds were they founded in truth ; but what shall wo say 
if they are purely chimerical ? 

Note XHI. Page 318. 

It appears to have been the opinion of Madox, and proba- 
bly has been taken for granfed by most other antiquaries, 
that this co«rt, denominafed Aula or Ouria Segis, adminis- 
tered justice when called upon, as well as advised the crown 
in public affairs, during the firstfour Norman reigns as much 
as afterwards. Allen, however, maintained (Ediiib. Kev. 
X2vi. p. S6i) that "tlie administration of juafice in the last 
resort belonged originally to. the great comicil. It was the 
king's baronial court, and his tenants in chief were the suiters 
and judges." Their unwillingness and inability to deal with 
intricate questions of law, which, after the simpler rules of 
Anglo-Saxon jurisprudence were superseded by the subUe- 
fies of Noi-mandy, became continually more ti-oublesome, led 
to the separatioa of an inferior council from that of the 
legislature, to both which the name Curia Eegis is for some 
dme indifferently applied by historians. This was done by 
Henry II., as Allen conjectures, at the great council of 
Clarendon in 1164. 

The Lords' Committee took another view, and one, it must 
be confessed, more consonant to the prevailing opinion, 
"The ordinary council of the king, properly denominated 
by the word 'concilium' simply, seems always to have con- 
sisted of persons selected by him for that purpose ; and these 
persons in later times, if not always, took an oath of office, 
and were assisted by the king's justiciaries or judges, who 
seem io have boen con-ldered as members of this council; 
and the chief ju;itlciai'. tlw trt'aaurcr and chancellor, and somo 
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other great officers of the crown, who might be sljled the 
king's confidential ministera, seem also to have been always 
members of this select council; the chief justiciar, from the 
high rank attributed to his office, generally acting as presi- 
dent. This select council was not only the king's ordinaiy 
council of state, but formed the supreme court of justice, 
denominated Curia Begis, which commonly assembled three 
times in every year, wherever the king held his court, at the 
three great feasts of Easter, "Whitsuntide, and Christmas, and 
sometimes also at Michaelmas. Its constant and important 
duty at those times was the administration of justice." 
(p. 20.) 

It has been seen in a foi-mer note that the meetings de ■more, 
three times in the year, are supposed by Mr. Allen to have 
been of the great council, composed of the baronial aristoc- 
racy. The positions, therefore, of the Lords' committee were 
of course disputed in his celebrated review of their Eeport. 
" So far is it," he says, " from being true that the torm Curia 
Begis, in the time of the Conqueror and his immediate suc- 
cessors, meant the king's high court of jaslice, as distinguish- 
ed from the legislature, that it is doubtfiil whether such a 
court then ezisted." (Ed. Rev, xxxv. 6.) This is express- 
ed with more hesitation than in the earlier ai-ticle, and in a 
subsequent passage we read that " the high court of justice, 
to which the committee would restrict the appellation of Curia 
Eegis, aad of which such frequent mention is made under 
that name in our eariy records and courts of law, was con- 
firmed and fully established by Henry U., if not originally 
instituted by that prince." .(p. 8.) 

The argument of Mr, Allen rests very much on the judi- 
cial functions of the ivitenagemot, which he would consider as 
maintained in its substantial character by the great councils 
or parliaments of the Norman dynasty. In this we may 
justly concur ; but we have already seen how for he is from 
having a right to assume that the Anglo-Saxon kings, though 
they might admmister justice in the full meetings called 
witenagemots, were restrained from its exercise before a 
smaller body more permanently attached to their residence. 
It is certain that there was an appeal to the king's court for 
denial of justice in that of the lord having territorial jurisdic- 
tion, ajid, as the words and the reason imply, from that of 
the sheriff. (Leg. Hen. I. c. 58.") This was also the lam 
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before the Conquest. But the plaintiff incurred a fine if 
he brought hia cause in the first instance before the king. 
(Thorpe's Ancient Laws, p. 85 ; and see Edinb. Rev. xxxv. 
10.) It hardly appears evident that these cases, rare proba^ 
bly and not generally interesting, might not be deteraiined 
ostensibly, as they would on any hypotlieaia be in reality, by 
the chancellor, the high justiciar, and other great officers of 
the crown, during the intervals of the national council ; and 
this is confirmed by the analogy of the royal courts in France, 
which were certwnly not constituted on a very broad basis. 
The feudal court of a single barony might contain all the vas- 
sals ; but the inconvenience would have become too great if the 
principle had been extended to all the tenants in chief of the 
realm. This relates to the first four reigns, for wliich we are 
reduced to these grounds of probable and anid.ogIcal reasoning, 
since no proof of the distinct eidslence of a judicial court 
seems to be producible. 

In the reign of Henry II. a court of justice is manifestly 
distinguishable both from the select and from the greater 
council. " In the Curia Regis were discussed and tried all 
pleas immediately concerning the king aad the realm ; and 
suitors were allowed, on payment of fines, to remove their 
plaints &om inferior jurisdictions of Anglo-Saxon creation 
into this court, by which a variety of business was wrested 
from the ignorance and partiality of lower tribunals, to be 
more confidently submitted to the decision of judges of high 
reputation. Some plaints were also removed into the Curia 
Regis by the express order of the king, others by the justices, 
then itinerant, who not unfrequently felt themselves incom- 
petent to decide upon difficult points of law. Matters of a 
fiscal nature, togelJier with the business performed by the 
Chancery, were also transacted in the Curia Regis. Such a 
quantity of miscellaneous business was at length found to be 
so perplexing and impracticable, not only to the ofiicers of 
the Curia Regis, but also to the suitors themselves, that it 
became absolutely necessary to devise a remedy for the in- 
creasing evil, A division of that court into distinct depart- 
ments was the consequence ; and thenceforth pleas toucliing 
the crown, together with common pleas of a civil and crim- 
inal nature, were continued to the Curia Regis; plaints of a 
fiscal kind were transferred to the Exdiequer ; and for the 
Court of Chancery were reserved all matters unappropriated 
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to the oHier courts." (Hardy's Introduction to Close EoUa 

Mr. Hardy quotes a passage from Benedict Abbas, a 
contemporary historian, which ihustrates very remarkably 
the development of our judicial polity. Henry II., in 1176, 
reduced the justices in the Curia fifigis from eighteen to 
five ; and ordered that they should hear and determine all 
writs of the kingi3om — not leaving the king's coni-t, but 
remaining there for that purpose ; so that, if any question 
should arise which they could not settle, it should be referred 
(o the king himself, and be decided as it might please him 
and the wisest men of the realm. And this reduction of the 
justices from eighteen fo five is said to have been made per 
consilium sapientium regni sid ; which may, perhaps, be 
understood of parliament. But we have here a distinct 
mention of the Curia Eegis, as a standing council of the 
king, neither to be confounded with the great council or par- 
liament, nor with the select body of judges, which was now 
created as an inferior, though most important tribunal. From 
this time, and probably from none earlier, we may date the 
commencement of the Court of King's Bench, which very 
soon acquired, at first indifferently with the council, and then 
exclusively, the appellation of Curia Eegis. 

The rolls of the Curia Eegis, or Court of King's Bench, 
begin in the sisth year of Richard I. They are regularly 
extant from that time ; but the usage of preserving a regular 
written record of judidal proceedings was certainly practised 
in England during the preceding reign. The roll of Michael- 
mas Term, in 9 John, contains a short transcript of certain 
pleadings in 7 Hen. II., " proving that the mode of enrel- 
ment was then entirely settled." (Palgi-ave's Introduclioa to 
Eot. Cur. Regis, p. 2.) This aalhentic precedent (in 1161), 
though not itself extant, must lead us to carry back the 
judicial character of the Curia Eegis, and that in a perfectly 
regular form, at least to an early part of the reign of Henry 
II. ; and this is more probable than the date conjectured by 
Allen, the assembly at Clarendon in 1164.^ But in fact the 
intei-ruption of the regular assemblies of the great council, 
thrice a year, which he admits to date from the reign of 



siedbv Google 



40i PRIVATE WARFARE. Sotks to Chap VHI, 

sion, which became the regular law, may Kave heen intro- 
duced by Henry 11. Falgcave, to whom I am indebted, elates 
iliia clearly enough. " Peace is stated in Domesday to have 
been given by the king's seal, that is, by a writ under seal. 
This practice, which is not noticed in the Anglo-Saxon laws, 
continued in tlie protections granted at a much later period , 
though after tbe general law of the king's peace was estab 
lished such a charter had ceased to afford any special privilege 
All the immunities arising ii'om residence within the verge oi 
ambit of the king's presence — irom the truces, as they ftrc 
termed in the continental laws, which recurred at the slated 
limea and seasons — and also from the ' handselled ' protection 
of the king, were then absorbed in the general declaration of 
the peace upon the accession of the new monarch. This 
custom was probably introduced by Henry II. It ia inconsist- 
ent with the laws of Henry I. ; which, whether an authorized 
collection or not, exhibit thte jurisprudence of that period, but 
it is wholly accordant with the subsequent tenor of the pro- 
ceedings of the Curia Regis." (English Commonwealth, vol. 
ii. p. 105.) 

A few words in Glanvil (those in Eracton are more am- 
biguous), which may have been written before the king's 
peace was become a matter of permanent law, or may rather 
referto Normandy than England, ought not, in my opinion, to 
be set against so clear a declaration. The right of private 
war in the time of Henry H. was giving way in France ; and 
we should always remember that the Anglo-Norman govern- 
ment was one of high prerogative. The paucity of historical 
evidence or that for records for private war, as an usual prac- 
tice, is certainly not to be overlooked. 



END OF THE SECOND VOLUME. 
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